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1 CAARS

2 VANCOUVER, B.C.

3 December 22", 2004

4 (PROCEEDINGS RESUMED AT 8:30 A.M.)

5 THE CHAIRPERSON: Please be seated.

6 Mr. Fulton, I see you're on your feet. I
7 was going to make a very short comment for the

8 purposes of the record. This is the second pre-

9 hearing conference to consider the filing by B.C.

10 Hydro of an Energy Supply Agreement with Duke Point
11 Power. The pre-hearing conference was established by
12 Order G-106-04, Exhibit A-7. An agenda has been

13 circulated by Commission letter dated December the

14 20*", '04, Exhibit A-14.

15 Now, Mr. Fulton, you may proceed.

16 | MR. FULTON: Thank you, Mr. Chairman. I don't propose to
17 call for appearances other than for those individuals
18 who were not here on Friday. And so I would -- and I
19 have recirculated the order of appearances for Friday,
20 so that's the order that I suggest that we follow

21 today. So beginning with party number 7, Norske

22 Canada.

23| MR. BOIS: Mr. Chair, Commissioners. My name is Charles
24 Bois, B-0-I-S, and I will be appearing on behalf of
25 Norske Canada. And I would like to advise the

26 Commission that Norske has recently re-evaluated its
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role in this proceeding and will probably take a more
interventionist participation, rather than the passive
participation that it indicated before.

CHAIRPERSON: Can you provide more information with
respect to your interest in the proceeding?

BOIS: Well, the interest in the proceeding is with
respect to whether or not this is the least-cost
alternative for Vancouver Island, as well as putting
forward evidence of an alternative, and questioning
whether or not this is the appropriate forum to do
that, as well as to examine and challenge the call for

the EPA agreement under consideration right now.

CHAIRPERSON: Thank you.

BOIS: Thank you.

FULTON: Commercial Energy Consumers.

WEAFER: Good morning, Mr. Chairman, members of the

Commission. Chris Weafer appearing for the Commercial
Energy Consumers.
FULTON: Thank you. BCOAPO.

Proceeding Time 8:32 a.m. T2
GATHERCOLE: Good morning, Mr. Chairman,
Commissioners. Richard Gathercole appearing for
BCOAPO. I was here on Friday but not in any official
capacity, and I'm standing in today for Mr. Quail
who's under the weather.

FULTON: John Hague.
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1 MR. HAGUE: John Hague. I probably will not comment

2 today unless severely provoked.

3 | MR. FULTON: Vanport Sterilizers.

4 | MR. TENNANT: Richard Tennant, sir. Vanport Sterilizers.
5 | THE CHAIRPERSON: Can you spell your last name, please?

6 MR. TENNANT: T-E-N-N-A-N-T.

7 | THE CHAIRPERSON: Is there anyone else who is here who

8 was not here on Friday night?

9 Terasen Gas (Vancouver Island) Inc.

10| MR. PERTTULA: David Perttula for Terasen Gas (Vancouver
11 Island).

12 | MR. FULTON: I had Mr. Perttula as being here on Friday
13 night, Mr. Chairman, so that's why I hadn't called him
14 out initially.

15 Anyone else here this morning who wasn't

16 here on Friday and who wants to appear for the record?
17 All right. There being no one else, Mr.

18 Chairman, I have received some further documents over
19 the course of the evening last night and I'm going to
20 ask that they be marked exhibits at this time. The

21 first is an e-mail from Shadybrook Farm dated December
22 22", 2004, on the subject of the pre-hearing

23 conference. I would ask that be marked Exhibit C33-6.
24 Proceeding Time 8:35 a.m. T3
25| THE CHAIRPERSON: I think that is dated December the 21°F,
26 2004, and it's with respect to the proceeding today of
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December the 22", 2004.

FULTON: Thank you, Mr. Chairman. My copy of the e-
mail has the subject of the December -- has December
the 22™ on --

CHAIRPERSON: But you said the date of the e-mail was
December the 22™. I think the date of the e-mail was
December the 21°°.

FULTON: Yes, thank you, Mr. Chairman.

CHAIRPERSON: Can you give me the exhibit number
again, please.

FULTON: C33-6.

(E-MAIL FROM SHADYBROOK FARM DATED DECEMBER 21, 2004
WITH RESPECT TO HEARING OF DECEMBER 22, 2004 MARKED
EXHIBIT C33-6)

FULTON: The next exhibit is an e-mail from Mairi
McLennan dated December 22", 2004, Exhibit C36-4.
(E-MAIL FROM MAIRI McLENNAN DATED DECEMBER 22, 2004
MARKED EXHIBIT C36-4)

FULTON: I should also note that I have received an
e-mail from Mayor Lewis at the village of Gold River
that hasn't been copied or the hearing officer now has
indicated to me that it has been copied, and if that
could be Exhibit C5-4. That is an e-mail dated
December 21°°, 2004, addressed to the secretary of the
Commission.

(E-MAIL FROM MAYOR LEWIS OF GOLD RIVER DATED DECEMBER
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21, 2004 DATED EXHIBIT C5-4)
Proceeding Time 8:37 a.m. T4

FULTON: And while I'm on that exhibit, Mr. Chairman,
Mayor Lewis refers to a conversation that he said that
he had with me off the record and that's on the second
page, second to last paragraph, the last three lines
or last four lines:

"I asked Commission Panel on December 17,

2004, about the equality of the participants

in the process. Mr. Fulton responded off

the record that all participants were to be

treated equally."
It was likely the lateness of the evening, Mr.
Chairman, but I did respond on the record and those
comments are found at transcript 481, line 16,
beginning at line 16.
CHAIRPERSON: Thank you.
FULTON: The last exhibit that I have, Mr. Chairman,
is an exhibit in the A class. We did not, on Friday,
mark the document which was the staff position on
relief sought by B.C. Hydro in Exhibit B-8, and I
would ask that that document be marked Exhibit A-15.
(BCUC STAFF POSITION ON RELIEF SOUGHT BY B.C. HYDRO
MARKED EXHIBIT A-15)
FULTON: I also have a correction to the transcript

and this is a reference to Mr. Sanderson at transcript
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375, line 21. I believe that reference should be to
myself.

And the one last matter that I have before
I turn the agenda back to you, Mr. Chairman, relates
to Mr. Steeves. Mr. Steeves was here on Friday night.
He wasn't asked to come forward and speak. He didn't
volunteer to come forward and speak. He approached me
this morning and said that he would like to say
something and I said that I would surface this matter
at the commencement of the proceedings today but I
have indicated to him that if he doesn't -- if he's
here and he doesn't say that he wants to speak then we

will assume that he doesn't want to speak.

CHAIRPERSON: Mr. Steeves is here this morning.
FULTON: Yes, he is.
CHAIRPERSON: Mr. Steeves, I can give you an

opportunity under "Other Matters" at the end of the
agenda if you wish to speak.

STEEVES: All right, thank you.

CHAIRPERSON: Okay.

FULTON: Thank you then, Mr. Chairman.

CHAIRPERSON: I have a correction to the transcript
at page 557, line 14. These are my comments. "It
may.." -- and I was careful about this:

"It may be that more information will be

made available to the intervenors than has

Allwest Reporting Ltd., Vancouver, B.C.
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MR.

been made available to date in this
proceeding."
The reference where I made reference to dealing with
the matter carefully is at page 365, line 23.
Proceeding Time 8:40 a.m. T5

And what I intended to say, if I didn't,
was that it may be that no more information will be
made available to the intervenors, or alternatively,
it may be that more information will not be made
available to the intervenors.

But in any case, what is there is
inconsistent with what I was referencing, and it is
not what I intended to say.

Are there any other preliminary matters?
SANDERSON: Mr. Chairman, if you're moving on to the
agenda preliminary matters, yes. There are some
filing updates, and there's three different things
that I wanted to just briefly update the record on.

The first, just to form a base for today's
proceeding, is where we are in the IR filings. And
for those of you who weren't up early this morning,
and didn't check your e-mails when you got in to work,
or didn't go to work, you may not know what the status
is because it was late this morning that the most
recent filing occurred.

I just want to summarize fully, for those

Allwest Reporting Ltd., Vancouver, B.C.




BCHVI Call For Tenders Review of Purchase Agreement
December 22, 2004 Volume 4 Page: 573

© 00 N oo o A W0 N =

[N T NS T . T 1S TR 0 T 1S T | YOS G G G T G G G G G U §
o o0 A WO N =2 O © 00O N oo o1 A WO N = O

here, what's happened in the last three working days.
On Friday night, when we were last here, late in the
evening, the responses to BCUC round 1 were filed in
their entirety. As I think I said on Friday night, I
expect it would occur; it did occur.

On Monday night, again as I think I
intended we intended to do, Hydro filed its responses
to BCUC round 2.

On Tuesday night, that is last night,
although from -- my e-mail stamp says 12:03, so I may
be corrected that it was this morning -- Hydro filed
the third tranche, which completes all of the IRs'
filings, which were part of the non-schedule A IRs, in
other words, the ones to which Hydro had not
originally taken objection that they were out of scope
-- with the following exceptions, and I'll just read
out the exceptions, because there are a few.

The ones that we didn't manage to get done
were Gold River 1.1.15, 1.3.5, 1.5.6 and 1.5.11. Mr.
McLennan, 1.13.1 and BC SEA 1.B-15 through -18, and
1.B-23, and finally Sea Breeze 2.

So with those limited exceptions,
everything in the original set has been filed. We
expect that we will file -- make one more filing
before Christmas. I'm not going to promise a day,

other than it will be about before noon on Christmas

Allwest Reporting Ltd., Vancouver, B.C.




BCHVI Call For Tenders Review of Purchase Agreement

December 22, 2004 Volume 4 Page: 574

1 Eve. It'll be sooner if we can do it. And that will
2 be most of the out-of-scope, per Schedule A, IRs that
3 the Commission ruled in its ruling of Monday morning
4 are in-scope.

5 So we sort of started again on those,

6 starting Monday morning, and we expect to be able to
7 file all the stragglers from the original filing that
8 I just listed, plus most of the attachment As, with

9 the exception of a number -- I think all of which

10 probably fall into a category I classified Friday

11 night as burdensome. And some of those will not be
12 done by Friday, there's just no way they can be, and
13 I'll let you know the ones I know that's true of. I
14 don't guarantee this list to be exhaustive, I think
15 it's close to complete, but there may be a couple of
16 others that don't get done by Friday, but I know the
17 following will not. BCUC 2.55.1, 2.72 and 2.73 and
18 I'll come back to those two in a minute. Those were
19 the two that were the subject of a meeting between
20 Hydro and Commission Staff on Monday, and I'll

21 elaborate that in a moment. BCOAPO 1.18.1 and Green
22 Island 11.2, 11.4, 11.5 and 11.10. Each of those

23 require some model running.

24 Proceeding Time 8:45 a.m. T6
25 All those ones I've listed I think all

26 require model running. And some of them involve
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Generation staff, and I need to explain a little bit
internally within Hydro. The team that has been
responsible for preparation of IR responses and
generally the application is a team within the
Distribution line of business. A number of the IRs
that are outstanding that I just mentioned asked
questions about generation, particularly the dispatch
of Hydro over the next 25 years, which is the Green
Island ones, and I think one of the BCUC ones also
touches on generation, and that requires model running
within Generation. We're certainly endeavouring to do
it, but the staff who do that are not all available to
us at the moment and we haven't anticipated the need
for them to be available. Perhaps we should have but
we didn't. So there's going to be a slight delay, I
think, until the first week of the new year for those
to be completed and checked.

I should comment, I think at this point,
that those filings do represent, I think, the most
extraordinary effort I've seen of an applicant in a
reduced period of time. There's been a number -- I
make that comment because there's a number of comments
filed by intervenors which cast doubt on that effort.
And I'm not critical of that. I think people just
simply don't understand what it takes to do what's

been filed in the last three working days. But the
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staff at Hydro, particularly the regulatory staff,
Alice Ferrara and her group, have put in hours that I
wouldn't wish on anybody. And I think it would be
unfair if the record didn't reflect that effort.

I may say as well that whether or not what
got filed is as organized and as internally consistent
and whatever as we'd like, I don't guarantee, I simply
don't know. We're not going to know until we start
using it, because the systems are really being
stretched. And so whether or not we've succeeded in
being as convenient for intervenors as we'd like to
be, have as good cross-referencing et cetera as we
normally hope to do, I can't guarantee that we have
done our best, I can't guarantee that.

I said I would go back to 2.72. There was
filed in response to Exhibit A-13, which is the
Commission's December 20*" decision with respect to
what is in and out, yesterday, a letter from Mr. Stout
memorializing the outcome of a meeting between
Commission Staff and Hydro which took place in
accordance with the exchange in the transcript Volume
3, page 453 and 454 -- and I'll just turn there for a
minute.

And I think that the simplest thing to
quote is some comments of my own at 454, line 12,

where I said this:
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MR.

"What I have in mind is the Commission Staff

and Hydro Staff meet for the exclusive

purpose of defining the question. The

question would then become part of the

public record, and then Hydro's response

would either become part of the public

record or not, but visibly so. That is, if

Hydro invokes confidence with respect to the

response, then it would be treated like all

other confidential responses so that I have

in mind the process be transparent and the

transparency be reflected in the final

question that is asked of Hydro."
That meeting as contemplated in that form did occur
and it's memorialized in a letter, as I say, December
21°%, 2004, that has been filed electronically and I
think served on everyone.

Proceeding Time 8:50 a.m. T7

FULTON: The shrugging, Mr. Chairman, is that the
Commission received a letter marked confidential so
we're not sure -- at this point at least we're
treating it as confidential. 1It's over to Mr.
Sanderson to determine whether it's going to be

available.

THE CHAIRPERSON: Thank you.

MR.

SANDERSON: Mr. Chairman, I think it's marked
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confidential in error. I had not noticed that. It
comes as surprise to me frankly. And I don't think
that's consistent with what either I proposed or the
Commission ordered. So whether or not it was intended
to be confidential, I frankly don't think I have a
basis for urging confidentiality of this letter on you
and indeed think it inconsistent with the approach
that ought to be taken. So I will endeavour over a
break to make copies of the letter.

You will note, and parties will note, when
they see it that the proposal does fall into two
parts, a confidential and non-confidential part. And
just to elaborate on that, the proposal is that B.C.
Hydro respond to BCUC IR-14.3 with respect to four of
the five scenarios identified there, and what's 1left
out, pursuant to the Commission decision at page 453
of Volume 3, is the sensitivity analysis that look at
the unsuccessful Tier 1, the second-best Tier 1
proposals consistent with the Commission's ruling.
That one will be dropped but the other four will be
run:

"..showing the annual supply load balance for
both capacity and energy identifying the
resource additions and when they occur for
each of the four portfolios."

It is not proposed that that response be confidential.
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That response will be filed on the record.

There is additional information which Hydro
undertakes confidentially to file in response to 272
and 273 and that's the population of the template.
That shows then the assumptions that came from each
bid that went into it and the request for confidence
in that respect rests on the same basis that the
request for confidence with respect to the EPA
redactions rests. And in respect of the non-
successful bids, that is the Tier 2 bid and the no
award -- the components of the no-award bid, it rests
on the additional proposition that unsuccessful
bidders should be afforded even more protection in the
circumstance like this. So there's sort of a two-
tiered argument.

I don't propose to make that argument now
because I think it flows out of the later agenda item
on confidentiality we already have here, so rather
than address it separately. But I just wanted to
alert the parties that for these additional responses
to 272 and 273, we will be seeking to file those
responses in confidence.

I think that's all I'll say about IR
responses, Mr. Chairman. The next thing is a separate
matter, and that is -- I've asked Mr. Fulton to help

me out with an exhibit number but while he's looking,
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1 BCTC --

2 MR. FULTON: C6-2.

3 | MR. SANDERSON: Mr. Fulton has helpfully told me that

4 it's Exhibit C6-2, which is a letter of BCTC, British
5 Columbia Transmission Corporation, filed December 17,
6 and I'll just briefly read it into the record because
7 it's quite short. It says:

8 "BCTC files with the British Columbia

9 Utilities Commission response to the

10 information request number 1 from the

11 Commission.."

12 and then the relevant part for this submission:

13 "In response to the Chair's question at page

14 309 of the November 30" procedural

15 conference transcript BCTC is not aware of

16 any change in circumstances material to the

17 VIGP decision determination that HVDC should

18 be zero rated for planning purposes for the

19 winter of 2007-08.

20 With respect to the request to file a

21 report addressing the current expected

22 timing of the 230 KV option with milestone

23 dates this matter is addressed in BCTC's

24 response to the Commission's information

25 request number 2.2."

26 Proceeding Time 8:55 a.m. T8
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And then the rest of the letter goes on to
say how it's been filed. That paragraph that I just
read contains all the information B.C. Hydro has. 1In
other words, the request at page 309 was for a joint
filing from BCTC and B.C. Hydro. While this is a
unilateral filing from BCTC, B.C. Hydro has no
information beyond what's disclosed in this letter.
CHAIRPERSON: Because the HPDC line is BCTC's line.
SANDERSON: Correct. Well, they're responsible for
it in terms of planning it and administering it under
the terms of the Master Agreement between BCTC and
B.C. Hydro. And so the responsibility for that sort
of planning, et cetera, lies with them.

Finally, Mr. Chairman, there was filed with
the Commission yesterday, I believe -- I don't think
it needs to be an exhibit in this proceeding so I
don't propose that it be marked, but I just want it on
the record that it had been done -- a letter which
confirms a public announcement that Hydro made earlier
this week together with Williams Pipelines that the
Georgia Strait Crossing Pipeline project had been
cancelled. In the words of Ms. Farrell, in the press
release:

"Cancelling the project now will stop all
further expenditures on the project, and

also eliminate it as an issue in on-going
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1 regulatory processes relating to Terasen and

2 the Duke Point Power project."

3 Now, I think it already had been eliminated
4 in this proceeding, but nevertheless, I thought it was
5 useful to put on the record that, in fact, that

6 project has been cancelled.

7 | THE CHAIRPERSON: Thank you. We will return to the

8 regulatory timetable on the agenda, and the comments

9 that Mr. Sanderson, I think, has made will be helpful
10 in that regard.

11 So let's now -- unless there are any other
12 preliminary matters -- is there one?

13| MR. TENNANT: Mr. Chairman, B.C. Hydro didn't mention our
14 Exhibit C-39-1, C-39-2. And our letter of today was
15 not marked as an exhibit.

16 | THE CHAIRPERSON: And your question is?

17 | MR. TENNANT: Could these be mentioned as B.C. Hydro's

18 for response, please?

19 | THE CHAIRPERSON: Are you suggesting that C-39-1 and C-
20 39-2 are Information Requests?

21| MR. TENNANT: Yes, Mr. Chairman.

22 | THE CHAIRPERSON: Can you tell me what the question is
23 that you're asking in C-39-17?

24 | MR. TENNANT: The cost-effectiveness of the Energy

25 Purchase Agreement. The risk analysis portion of it
26 did not include an analysis of pumped hydro or cold
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MR.

water stage fuel. And we view that it should have.
We'd like B.C. Hydro to respond as to whether they
think that's a viable question.
Proceeding Time 9:00 a.m. T9

CHAIRPERSON: Mr. Sanderson, it would be my
impression that that's one that's going to require you
to take some instructions on before you can respond to
it.
SANDERSON: Yes, Mr. Chairman. Unfortunately Mr.
Tennant's efforts in this respect have been going on
for a week and I don't want to leave him feeling as if
the buck keeps passed, because it isn't intentionally.
But my difficulty is that Ms. Jones of B.C. Hydro's
Regulatory Staff was aware of these, brought these to
my attention just before the Friday session, and just
in the crush of events we haven't returned to it and I
really don't know the status.

I know that I looked at Exhibit 39-1 and
didn't feel there was a question in there which took a
form that we could respond to and felt that it was
entirely appropriate for Mr. Tennant to pursue
whatever issue he has, but that 39-1 at least wasn't
really in a form that a response from Hydro was
appropriate to. It was more a statement of the issue
that he wanted to pursue, and that's something that he

has every right to do, subject to whatever scoping
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THE

MR.

MR.

THE

MR.

THE

issues that might arise.

I have not looked recently at 39-2 so I'm
not going to speak to it. TI'll look at over the
morning and maybe catch Mr. Tennant at the break and
see if we can't deal with it off the record, and if we
can't invite Mr. Tennant then to address whatever
position he has perhaps under "Other Matters" at the
end of the agenda.

CHAIRPERSON: I think that's -- Mr. Fulton?

FULTON: Yes, I was going to say, Mr. Chairman, I
haven't seen a copy of the third letter that Mr.
Tennant was referring to, and so if he has a copy of
it here today, I would ask the Hearing Officer to make
copies so that we'll know what's being discussed. We
certainly have 39-2 -- that was filed on Friday -- and
39-1, but I don't have a third document, and I
understood that he had provided one to B.C. Hydro
either today or yesterday.

TENNANT: It's on the table in the back.
CHAIRPERSON: Maybe we can get it entered as an
exhibit now, and then if Mr. Sanderson's suggestion is
satisfactory to you, Mr. Tennant, why don't we proceed
in the manner suggested by --

TENNANT : B.C. Hydro has said they will respond to
me, Mr. Chairman. Thank you.

CHAIRPERSON: Okay, thank you. You're correct, Mr.
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Andrews. I think that brings us to your application.

MR. FULTON: Mr. Chairman, anticipating the item on the

agenda list, there are two aspects to the application,
in my submission. The first is who should decide the
application, and the second is the applicable test.
And I think before we get started on the application,
we should have a decision as to who is going to make
the decision that Mr. Andrews is seeking. He hasn't
told us at this point the reasons for the allegations,
but before we get into that I think we should do that,
make that decision.

And in terms of the procedure, whether it's
Commissioner Birch or the whole Panel or yourself, Mr.
Chair and Commissioner Boychuk, I can say that on a
review of the cases there doesn't appear to be any
consistent approach as to who makes a decision, other
than that the recent trend, and I'll refer to the
cases, is that the party against whom bias is alleged
should be the decision-maker. That is a position that
is consistent with what the courts do when a trial
Judge is challenged on the issue of bias, the trial
Judge makes that decision.

Proceeding Time 9:05 a.m. T10

The first case that I wish to refer you to,
and I may be coming back to it later on the test to be

applied in this instance, and in fact I likely will
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be, is the case of Bennett v. British Columbia
Superintendent of Brokers. And I'll ask the Hearing
Officer to circulate that case. And there were a
series of decisions in these proceedings, Mr.
Chairman. I am, at this point, only going to refer to
the Court of Appeal decision of -- which was given by
Madam Justice Southin on December the 2™, 1993.

And at this point, I'm only dealing with
the procedure point and what this case cannot be said
to be taken as a proposition for, in my submission.
This, briefly, was a case where a Commissioner of the
B.C. Securities Commission was challenged on an
appearance of bias because he was a member of a panel
and that was a director of Crestbrook Forest
Industries Limited, a company in the forest products
industry. Mr. Doman, who was one of the parties who
was a subject of the Securities Commission
proceedings, was the majority shareholder and Chairman
of the Board, President, and Chief Executive Officer
of Doman, also in the forest products industry. And
the allegation was that Crestbrook and Doman are
competitors in the forest industry, and the respondent
said that they could not receive a fair hearing in
those circumstances.

The only comment about what happened in the

decision-making process, other than the fact that Mr.
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Devine, who was the person who was challenged, recused
himself from the decision, is at paragraph 14, and it
is that the ruling was made by the other two
Commissioners, and Mr. Devine took no part. And
nowhere in the decision does the court comment on what
the proper procedure was.

The next case I wish to refer you to is the
case of Samson Indian Nation Band vs. Canada, a
decision of the Federal Court Trial division, 1998, 3
Federal Court Reports 3.

And in that case the argument was that the
Judge should not have heard the application and that
it should have been heard by another Judge. And Mr.
Justice Teitelbaum ruled that the Judge against whom a
disqualification application is made should hear the
application for recusal. And then he went on to rule
that there was no basis for a reasonable apprehension
of bias, and the Court of Appeal ultimately upheld his
decision on the issue of bias.

Proceeding Time 9:10 a.m. T11

But I wish to refer you to page 22 of 23,
which is the second to the last page, and it's under
the heading "Apprehension of Bias Arising from the
Fact that I am Deciding the Reasonable Apprehension of
Bias Issue". There's a reference to the Middlekamp

case in the main body of that page where Madam Justice
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Boyd determined that she could hear and did hear the
allegations of apprehension of bias against here.
And in the last paragraph Mr. Justice
Teitelbaum concludes with a comment:
"I agree with what Boyd J. states. I also
take from this case.."

that is, the Middlekamp case,
"..that the judge against whom a
disqualification application is made should
hear the application for recusal."

The next case that I wish to refer you to
is an older authority of the Federal Court of Appeal,
the case of Flamborough (Town) v. Canada National
Energy Board which is at (1985) 55 NR 95. An
application for leave to appeal that case to the
Supreme Court of Canada was brought and refused by the
Supreme Court.

In Flamborough, the Federal Court of Appeal
considered a bias issue that had arisen during a --
regarding a panel member hearing a pipeline company's
application to the NEB. Counsel argued that the
member could not participate in the bias ruling. The
court rejected that argument, and I would refer you to
paragraph 43 where it's stated the following:

"I should have added that the proposition

that a member of a tribunal against whom an
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allegation of an apprehension of bias has
been made cannot himself dispose of or
participate in disposing of that allegation,
is utterly fatuous. The practical effect,
if that were the law, would be the paralysis
of tribunals and trial courts at the whim of
anyone willing to allege bias. The
availability of judicial review and appeal
ensures that such charges will ultimately be
dealt with by a disinterested judiciary."

The next case that I wish to refer you to
is the case of Mr. Justice Bastarache of the Supreme
Court of Canada in Arsenault-Cameron v. Prince Edward
Island, (1993) 3 Supreme Court Reports 851. And there
again was an application for recusal on the basis of
apprehension of bias, and Mr. Justice Bastarache,
against whom the allegation was made, made the ruling
on the issue himself, stating that he considered the
notice of motion as if it was addressed to him in the
form of an application for recusal on the basis of
apprehension of bias, and he refused the motion. So
again there's an instance of the party who is
challenged on bias making that decision.

Now the next series of cases I wish to
refer you to all arise out of the Somalia inquiry, and

these cases, and it's one case but a series of
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decisions, suggest that not the entire Panel should
make the decision, but simply the Panel member against
whom the apprehension of bias is made should make the
decision.

And I'll start with the report at 1997,
144, Dominion Law Reports 4-493 in the Federal Court
Trial division, a decision on this issue of Mr.
Justice Campbell.

Proceeding Time 9:15 a.m. T12

In this case, Mr. Chairman, Mr. Justice
Campbell considered the procedure on bias applications
in the context of a motion that the Chair of the
enquiry should be disqualified for bias. And Mr.
Justice Campbell stated that once a bias concern has
been brought to the decision-maker's attention, it is
for the decision-maker to hear the submission and
decide whether to stand aside as requested. And if
the decision-maker decides not to stand down, then of
course the party has the right to take their concern
to a higher authority.

And the discussion on that point can be
found beginning at page 13. And there had been an
earlier proceeding in the same enquiry that came on
before the Federal Court of Appeal, where leave to
intervene on the issue of bias had been sought. And

there I wish to refer to some comments of Mr. Justice
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2 If you turn to page four of six, the

3 footnote at the bottom, where Mr. Justice Pratte
4 comments:

5 "The Judge of first instance seems to have

6 assumed that the Commission had the

7 jurisdiction to rule on the ability of its

8 Chairman to participate in an enquiry, and

9 that the only question raised by Beno's

10 application for judicial review related to
11 the legality of the decision. He

12 accordingly held that the judicial review

13 proceedings would be decided only on the

14 basis of the evidence that the Commission

15 had before it.

16 We doubt the correctness of those

17 assumptions and of that conclusion. We

18 incline to think that the Commission lacked
19 the jurisdiction to rule on the

20 disqualification of its Chairman, and that
21 on an application for judicial review and

22 prohibition based on a reasonable

23 apprehension of bias on the part of a member
24 of a tribunal, the applicant is always

25 entitled to adduce in support of his

26 application any evidence tending to show the
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alleged bias."

So by way of obiter at least, it was the
suggestion that not the panel as a whole, but the
party against whom the allegation was made.

And Mr. Justice Campbell appears to --
well, certainly expresses his agreement with that
position, at paragraph 33 of the first Somalian
inquiry report that I gave you where he refers to the

quote that I just made at paragraph 32, page 15, and

says:
"On the analysis I have just provided, Pratt
J's obiter comment rings true to me."
And --
Proceeding Time 9:20 a.m. T13
COMMISSIONER BIRCH: I'm sorry, Mr. Fulton, can you just

give me that reference again?

MR. FULTON: Yes. It's page 15.
COMMISSIONER BIRCH: Oh, sorry, page 15.
MR. FULTON: Paragraphs 32 and 33.
COMMISSIONER BIRCH: I've got it.

MR. FULTON: The decision was appealed to the Federal

Court of Appeal. The Court of Appeal did not rule on
the point of whether or not the Panel as a whole could
decide, stating that the appellants and the

respondents did not challenge the conclusion. And

I'll circulate that, the appeal case as well, just for
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the sake of completeness, and the reference to the
Court of Appeal's ruling on the point is at page 7 of
13, the second full paragraph beginning with the words
"In the reasons."

And so in my submission the jurisprudence
is clear that the person, the proper person to rule on
the bias application at the very least is the
decision-maker against whom the apprehension of bias
is made, but the more recent authorities suggest that
it is only that person so that the remaining members
of the Panel, while they can remain where they are,
would not participate in the proceedings.

And I have one last reference that I wish
to make on this point, Mr. Chairman, and it's to
Macaulay's The Practice and Procedures before
Administrative Tribunals and volume 4, and at pages
39NC-45 and 39NC-46. And there he is commenting on
the procedure on bias applications. He is critical of
a panel in some disciplinary proceedings before the
College of Nurses in Ontario which decided the issue
in the absence of the person against whom reasonable
apprehension of bias was alleged. That party had
recused themselves and Mr. -- or the editors of
Macaulay's view is similar to that of the court in
Beno. And I've just lost my reference. If I might

just have a --.
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Yes, if you begin at the second to the last

paragraph on page 39NC-45, and referring back to a
decision of the Ontario Divisional Court in which the
editors found:

"Implicit in that court's reasons was a

belief that a request for the

disqualification of a member of a panel can

be heard by the full panel and a decision

made on the issue by the panel."
And the court saying that it was proper for the
original panel rather than the alternative panel to
hear the application for disqualification.

Proceeding Time 9:25 a.m. T1l4

The editor's comment:

"This is simply not proper procedure. A

hearing panel does not have the jurisdiction

to rule on the bias of one of its members.

(Where, for example, is its quorum in the

absence of a member in question? 1In the

case in question the panel had a larger

number of members than strictly required for

the quorum.) The other panel members have

not been authorized to sit in judgment on

one of its members.

The proper practice is for the request

to be addressed to the member in question,

Allwest Reporting Ltd., Vancouver, B.C.




BCHVI Call For Tenders Review of Purchase Agreement
December 22, 2004 Volume 4 Page: 595

© 00 N oo o A W0 N =

[N T NS T . T 1S TR 0 T 1S T | YOS G G G T G G G G G U §
o o0 A WO N =2 O © 00O N oo o1 A WO N = O

and for that member to determine whether his

or her continued participation would give

rise to a reasonable apprehension of bias."
And there is the reference to the Arsenault case in
the Supreme Court of Canada that I referred to, Mr.
Chairman, and there's a reference to the legal
reasoning for that.

And continuing on to the next page, second

paragraph:

"Treating the panel as a decision-maker and

the product requested as an order to

withdraw, raises many procedural problems

and concerns."
He outlines the concerns as he sees them, and then
concludes with the paragraph:

"Requests that a member step down due to

concerns of bias should simply be made not

as a formal motion or request for a formal

decision or order, but rather as a simple

process by which the party brings certain

matters to the attention of the member in

question and requests that the member

consider whether or not to recuse himself or

herself. Failure of the member to do so can

be challenged subsequently, not before the

panel but on appeal or judicial review,
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THE

challenging the proceedings on the basis of
taint — but not formally challenging the
decision."

So that concludes, Mr. Chairman, my
discussion on the cases on the procedural point as to
who should hear this matter.

It appears, on the present trend of the
authorities and on the basis of what appears in
Macaulay, that the appropriate individual to hear this
application would be Commissioner Birch.

CHAIRPERSON: I think, Mr. Andrews, because it is
your application, we should hear from you first with

respect to who should hear your application.

COMMISSIONER BOYCHUK: Maybe before Mr. Andrews begins,

I'd like to ask Mr. Fulton a question.

I'm just wondering, in terms of the
analysis or the logic of, as you call it, the recent
trend, what would happen in the case -- I realize that
in our jurisdiction we are able to make -- a
commissioner has the opportunity to constitute a
quorum, one commissioner, to decide matters. But the
logic that flows from the cases that you have been
describing, I'm not sure how that would work in the
case of a tribunal, for instance, that requires three
individuals as a quorum to make any decisions of that

tribunal. Would this trend be modifying that as well,

Allwest Reporting Ltd., Vancouver, B.C.




BCHVI Call For Tenders Review of Purchase Agreement
December 22, 2004 Volume 4 Page: 597

© 00 N oo o A W0 N =

[N T NS T . T 1S TR 0 T 1S T | YOS G G G T G G G G G U §
o o0 A WO N =2 O © 00O N oo o1 A WO N = O

MR.

that perception or that legal requirement that the
three panel members in other cases, not the two of the
three not hear an allegation of bias against one
member?

FULTON: I haven't looked at the other cases in the
context of what the quorums were for decision-making
purposes, but it seems to me, Commissioner Boychuk,
that what would happen was for the purposes of that
discrete decision, the other panel members would sit

but not participate.

COMMISSIONER BOYCHUK: And in this case, this panel of

MR.

three has been given the authority to hear this
particular application that's before us. So what
you're suggesting, then, is that the application made
by Mr. Andrews would be somewhat separate and apart
from the authority that's been given to us to hear the
CFT review?

FULTON: No, you're hearing the entire review. This
is if -- and I'm not sure how Mr. Andrews wishes -- is
going to approach this application, if he's going to
follow the procedure that's suggested in Macaulay, or
he has some other approach that he intends to take.
Macaulay has suggested the approach that should be
taken, and to my view, the best approach in these
circumstances is to follow what appears to be the

trend in the authorities and to allow Commissioner
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1 Birch to make the decision on the reasonable

2 apprehension of bias issue.

3 Proceeding Time 9:30 a.m. T15
4 | COMMISSIONER BOYCHUK: Thank you, Mr. Fulton.

5 | MR. ANDREWS: Mr. Chairman, members of the Panel, I

6 should say since this is my first time on my feet that
7 I am now representing both the GSX CCC and the B.C.

8 Sustainable Energy Association, BCSEA, and where I

9 refer to my client as GSX CCC, please understand that
10 to include BCSEA if I don't include all those

11 initials.

12 My response to the issue that Mr. Fulton

13 has raised is -- and first let me say that this is an
14 intellectually challenging issue. The application

15 that I am bringing is one of reasonable apprehension
16 of bias. It is an objective standard which I will

17 urge you to apply. It is not an application of bias,
18 and therefore I distinguish the case that the editors
19 of Macaulay refer to, and my position would be that

20 the full panel ought to make the decision regarding

21 the application for disqualification of one member of
22 the panel.

23 My sense is that the notion that a party
24 ask one individual member of a panel to disqualify

25 himself or herself probably stems from the practice in
26 courts in which judges often disqualify themselves
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MR.

MR.

MR.

MR.

even though they are not required to do so legally.
I'm not sure whether an individual member of a panel
has any standing under this statute whatsoever to make
a decision on an objective standard. They can, as a
personal matter, make their own personal choice, but
that is not the application that I'm raising here.

I'm not asking -- I'm not alleging personal bias, and
I'm not asking for a personal decision. The issue is
an objective standard of reasonable apprehension of
bias.

And by way of authority at least in part,
I'd like to refer you to the recent Supreme Court of
Canada decision in the Wewaykum, W-E-W-A-Y-K-U-M case,
at -- this was one of the cases referred to by counsel
for the Panel on Friday.

What I've asked to be handed up to you is
merely the headnote, the full decision is 53 pages.
This is -- and that's all the copies I have.

FULTON: Mr. Chairman, I suppose we need to know
whether Mr. Andrews is moving from the procedural

point to the substantive point.

ANDREWS: No, this is on a procedural point.
FULTON: Okay.
ANDREWS : And the issue there involved Mr. Justice

Binnie sitting on a panel of the Supreme Court of

Canada. The facts are not exactly the same because,
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MR.

in that case, the application occurred after the
hearing rather than before it, and I'm not going to
suggest that the procedure that the Supreme Court
followed is what I'm asking you to draw from that
case. What I am bringing to your attention is what I
believe is support for my contention that it is an
objective standard that is to be applied, and has to
be applied by the panel as a whole.
Proceeding Time 9:35 a.m. T16
ANDREWS: And if I may have the liberty of referring
to the headnote rather than dive into the lengthy
decision itself, on page 3 of 53 in the reasons for
the court's decision, about the middle of the page,
the summary states:
"It is necessary to clarify the relationship
of this objective standard to two other
factors, the subjective consideration of
actual bias and the notion of automatic
disqualification."
And those are the two that I say are not involved
here. This is not a situation that would require
automatic disqualification and is not an allegation of
actual bias.
The summary goes on and it's wandering into
the merits of the application which is not why I'm

raising this here, but I draw to your attention the
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MR.

sentence that begins:
"This third justification for the objective
standard of reasonable apprehension of bias
envisions the possibility that a judge may
be totally impartial in circumstances which
nevertheless create a reasonable
apprehension of bias requiring his or her
disqualification. The idea that justice
must be seen to be done cannot be severed
from the standard of reasonable apprehension
of bias. The relevant inquiry is not
whether there was in fact either conscious
or unconscious bias on the part of the judge
but whether a reasonable person properly
informed would apprehend that there was."

So in short my submission is that the full
panel is the body which has the statutory authority to
make that determination on this application.

FULTON: Well, Mr. Chairman, I think I can say this
then: If my friend's position is that in these
circumstances the full panel should decide and no
objection is going to be made by him later to the full
panel taking that approach, that approach is
consistent with the historical approach in
Flamborough, then it seems to me unless there is

someone else here that strongly objects to that
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MR.

procedure, then I am satisfied that you can proceed
that way given that's my friend's position and there
won't be an objection down the road.

Certainly on the cases that go to the Court
of Appeal, and Bennett's one of them, the courts don't
say anything if nobody complains that the procedure
that was taken on the application for apprehension
bias is not argued. And from what the position that
Mr. Andrews is now taking is to my mind one that it
would be very challenging and next to impossible for
his clients to argue down the road that this panel
took the inappropriate path when it's a path that he
has asked the panel to take.

SANDERSON: Mr. Chairman, I just rise to agree with
Mr. Fulton with one clarification.

I think it's right to say that if Mr.
Andrews proposes and thereby accepts the procedure of
the panel hearing it, that puts an end to the debate
provided that the line of concern expressed in
Somalia, the Somalia inquiry, which I took to be
interchange between the panelists with respect to the
facts that weren't on the record. In other words,
what seemed to be being said in the cases that Mr.
Fulton referred you to was how can it be that the full
panel can bring an objective perspective to this if

they've acquired information off the public record

Allwest Reporting Ltd., Vancouver, B.C.




BCHVI Call For Tenders Review of Purchase Agreement

December 22, 2004 Volume 4 Page: 603

1 from their fellow commissioner.

2 And I think all I would ask is that Mr.

3 Andrews accept that the full extent of communications
4 and facts with respect to this issue are on the public
5 record. I would ask that if there are any other facts
6 that need to be on the public record they be put

7 there. I'm not for a minute suggesting that I expect
8 there are any, but if there were, then they should be
9 on the public record and it should be on the record

10 that all parties accept there has been full disclosure
11 and in the face of that full disclosure all parties

12 accept that the full panel hear and decide the matter.
13 And with that done then I fully agree with
14 Mr. Fulton.

15 Proceeding Time 9:40 a.m. T17
16 | MR. FULTON: No one else? Does anyone else wish to

17 address this point?

18 No responses, Mr. Chairman.

19 If I might just reply to Mr. Sanderson's
20 comment on the facts, the facts that are in evidence
21 at this point in terms of what the involvement of

22 Commissioner Birch is are found at page 369 of the

23 transcript. Those facts may have been sufficient if
24 there was no general objection taken to Commissioner
25 Birch's continuing involvement. There may be some

26 additional facts that the Commissioner wishes to put
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THE

on the record at this point in the event that there is
a later challenge in another forum.

So for example, I have in mind that there
is a reference to his interim presidency of the
Alliance Canadian and U.S. Pipelines, but there is
nothing in that statement, although it would be common
knowledge to those of us involved in proceedings of
this nature, that neither of the Alliance Pipelines
are public utilities, for example, within the

definition of the Public Utilities Act.

CHAIRPERSON: Mr. Andrews, before you speak to this
issue, I think there is one thing that I need to add
to this.

In my role as Chair and CEO of the
Utilities Commission, I make appointments to panels.
And Commissioner Birch did bring to my attention his
role as the interim president of Alliance. I made a
comment on the record on Friday when this issue first
came up, and we may not be able to get to it quickly
enough, but I think it's worth noting that when the
matter first arose, I said something to the effect
that from my perspective it was not an issue but you
should have an opportunity to be heard. And I did say
that because of discussions that I had with
Commissioner Birch because of my role in appointing

Commissioner Birch to this panel. So there was
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MR.

THE

MR.

THE

consideration by me with respect to his role as
interim president of Alliance, and that was reflected
in my comments on the record when this issue first
arose.

So I think you need to be made aware of
that as well. I would not be sitting here today with
this Panel if I had at the outset had any concerns
with respect to this. However, I do think you should
have an opportunity to be heard, and my views that
were expressed on Friday are of course subject to
further consideration given the submissions that you
may make today. But I do think it's necessary for you
to be aware of that as well.

FULTON: The transcript reference, Mr. Chairman, is

transcript 518.

CHAIRPERSON: 518, thank you.
FULTON: Lines 10 to 13.
CHAIRPERSON: And I'll read it in the record here:

"Mr. Andrews, I'm satisfied that it's not an
issue."
That's what I just spoke to.
"If you are concerned, then you should have
an opportunity to be heard, and I'm thinking
it should be tonight."
So I think Mr. Sanderson's points are correct, and you

should also make your determination with respect to
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the comments I've just made as well.

Proceeding Time 9:45 a.m. T18

MR. ANDREWS: Mr. Chairman, I wonder if this would be a

suitable time for the -- an early-morning break. This
raises a number of issues. I'm going to have to, I
must say, get clarification from Mr. Sanderson as to
what his comment was regarding the facts. It strikes
me, if I may elaborate a bit, there are at least three
different issues that are now on the table.

One of them is whether the Chair is subject
to a reasonable apprehension of bias having -- because
of having received information from panel member Birch
that caused the Chair to conclude that there was no
reasonable apprehension of bias by Mr. Birch, prior to
having heard any submissions on the point from the
parties.

The other is, the facts on which this panel
will make its determination regarding the
disqualification request specific to Mr. Birch, and
the question of whether the statement in the
transcript by the Chair constitutes facts and, if so,
does that make the Chair subject to cross-examination,
and if not, what facts are before the tribunal on the
application for disqualification.

I have filings which I intend to request,

to file as exhibits. Just to let you know that the
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1 substance of them is a copy of the media release

2 confirming the appointment, a few pages about Alliance
3 Pipeline, its vision, its system, its histories, are
4 all available from the Internet on its site. Two

5 short excerpts from the Fort Chicago, one of the

6 owners of Alliance Pipeline, and another similar one
7 from Endbridge, the co-owner of Alliance Pipeline.

8 And lastly some excerpts that confirm that Alliance
9 Pipeline is an emitter of greenhouse gases and is a
10 party in the policy debate regarding the proper

11 treatment of greenhouse gas liability.

12 So I've touched there on a number of

13 different issues which are now on the table, and we
14 started with the issue of whether this Panel is the
15 appropriate body to hear the application versus

16 whether Mr. Birch is the appropriate party. In that
17 context, I'm not entirely I understand what Mr.

18 Sanderson's position was, and I'm in your hands at
19 this point.

20| THE CHAIRPERSON: That's -- Mr. Sanderson?

21| MR. SANDERSON: Mr. Chairman, I thought I'd been, but if
22 I wasn't, I apologize for not being clear. I just
23 want it to be absolutely clear on the record that if
24 Mr. Andrews is accepting this panel to make the

25 decision, he's doing that in its entirety. That is,
26 knowing what he knows, knowing what we all know, on
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MR.

MR.

the record, he's saying "It's this panel I'd like to
make this decision." If he does that, then I agree
with Mr. Fulton, that it does not lie in either his or
his client's mouth, in another forum, to subsequently
challenge the procedure that's being adopted this
morning. And I don't want that challenge to occur by
reason of him later saying, "Oh, but wait a minute,
there were additional facts or additional material to
which I'm now taking objection."

I think he's saying that he is, in light of
your disclosure this morning, and in light of all we
know on the record, content with this panel making a
decision. But I just want that to be crystal-clear,
that's all I ask.

ANDREWS: If T may briefly clarify my response, then.
There are two issues that -- one is, and I can confirm
that my clients will not challenge that the panel is
the appropriate body to hear this application.

There is another question as to the
admissibility of further evidence at a higher level of
review. And I am not by adopting -- by taking the
position that this panel is the appropriate one to
consider this application, expressing any view or
foreclosing any options regarding what would be
appropriate in further review.

FULTON: Well, Mr. Chairman, I believe that I would
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take the position that the evidence that the --
whatever the review entity would be, and in our
instance it would be the Court of Appeal, but the
evidence before it needs to be the evidence before
this panel, and because the decision-maker here is
going to be deciding the test as to whether or not
there's a reasonable apprehension of bias on the basis
of the facts before it. So it will not, in my
submission, be open to my friend, and I would strongly
object to him taking an approach that he asks the
panel here to make a ruling based on certain facts and
then arrives in the Court of Appeal with other facts.
And I don't think from a -- well, I'm satisfied from
the way the Court of Appeal works that it would be a
tough road for him to follow to get the Court of
Appeal to agree to view other facts than the facts
that were before this panel when it decided the issue
of reasonable apprehension of bias.

And so what I am going to suggest, if my
friend wants to take a break I would suggest that the
documents that he wishes to refer to be circulated at
this time so everybody has them, everybody can use the
break efficiently and if there is anything further
that Commissioner Birch wishes to say, he may wish to
say it at this time. He may wish to wait until he's

reviewed the material and then comment on the
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THE

MR.

MR.

material. He may choose to do both.

Proceeding Time 9:50 a.m. T19
CHAIRPERSON: Mr. Andrews.
ANDREWS: It may help, as people go to think about
this over the break, although the statutory right of
appeal with leave is to the Court of Appeal there is
the possibility of judicial review to the Supreme
Court. Madam Justice Southin, in the Bennett case,
commented on the difference in the record before the
Court of Appeal when a case arises by way of an appeal
from the Supreme Court on judicial review versus when
it arrives straight, as it were, from this Commission
on statutory appeal with leave.

My submission will be that the
admissibility of evidence at the Court of Appeal or at
the Supreme Court is for those bodies to decide and my
position is that it's not relevant to the
determination of what is the appropriate body to
decide my application.

FULTON: I'll leave this on one point, Mr. Chairman,
and that's this, my friend can make those arguments
that he says he's going to make. My position is that
I don't think they're likely to be successful but in
any event my understanding of the Administrative
Tribunal Act is that it did not remove, as it did with

the case of some tribunals, the provisions in the
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MR.

THE

THE

MR.

THE

Utilities Commission Act that the appropriate
procedure for challenging a decision of this
Commission was by way of leave to appeal.

CHAIRPERSON: That may be something you want to
consider as well, Mr. Andrews. In any case, I think
we do take a 15 minute break now and we'll come back
to you after the break, Mr. Andrews.

FULTON: Are you going to circulate the materials,
Mr. Chairman?

CHAIRPERSON: And the materials should be circulated,
yes.

(PROCEEDINGS ADJOURNED AT 9:53 A.M.)

(PROCEEDINGS RESUMED AT 10:08 A.M.) T20
CHAIRPERSON: Please be seated. Mr. Andrews, I think
it's for you to tell us if you accept this panel to
hear your application or not.

ANDREWS: Mr. Chair, I accept this panel to hear my
application for disqualification of panel member
Birch. I would like to put you on notice, because I'm
-- I gather Mr. Fulton may have more remarks to make
-- that I will also be making a motion that the Chair
be disqualified due to a reasonable apprehension of
bias in relation to the decision-making regarding the
Commissioner Birch's position on the panel.
CHAIRPERSON: So you are not accepting the panel, you

are accepting Commissioner Boychuk and Commissioner
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1 Birch to hear your application. Is that correct?

2 | MR. ANDREWS: No. My position is that the proper

3 procedure is that this panel as presently constituted
4 under the Statute, has the jurisdiction and the

5 responsibility to make a decision on an application

6 that one or more of its members be disqualified. And
7 that is what I'm asking this panel to do, and I will

8 ask to do it at this -- what I'm giving notice of is

9 that there will be two separate rounds for motions for
10 disqualification, both of which should be dealt with
11 by this panel.

12 | THE CHAIRPERSON: I understand. Thank you. Do you want
13 to have the applications heard at the same time?

14 Proceeding Time 10:10 a.m. T21
15| MR. ANDREWS: Yes, I would. I was just conferring with

16 Mr. Fulton about the question of what the appropriate
17 standard of review is, and I will address the standard
18 in my remarks, and of course he may want to add to

19 that.

20 Mr. Chair, I would begin by asking to file
21 as evidence Exhibit C20-10, which is a package of

22 print-outs from Internet websites. There is a table
23 of contents on the first page, which identifies the

24 items. I would propose to deal with each specific

25 item as I come to it in my argument. If other parties
26 wish to challenge the admissibility, then I'm in your
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1 hands as to whether we should discuss that now or as

2 these points arise.

3 | THE CHAIRPERSON: I think you should proceed through to

4 the end of your submissions.

5 | MR. ANDREWS: Thank you. The starting point for this

6 motion is transcript volume 3, page 369, lines 7 to

7 13. And I'm going to address first my motion

8 regarding Commissioner Birch. The Chair states:

9 "I will add that Commissioner Birch is the

10 interim president of both Alliance Canadian

11 and U.S. Pipelines. Alliance trades no gas

12 and all supply is locked up with long-term

13 contracts. There are no rate or other

14 issues with B.C. Hydro that would affect

15 Alliance in any material way."

16 The first of the attached items in Exhibit
17 C20-10 is a December 9, 2004 media release from the

18 Alliance Pipeline website announcing that Mr. Murray
19 Birch has joined Alliance Pipeline as interim

20 president effective immediately and I submit that the
21 combination of the evidence provided by the Chair and
22 this media release confirms that the president of

23 Alliance Pipeline and the Commissioner are one and the
24 same.

25 Proceeding Time 10:13 a.m. T22
26 I want to emphasize at the outset what this
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MR.

MR.

application is not about. It is not about personal
integrity. It is not about the oath of office taken
by any commissioner. It's not about a conflict of
interest, a violation or perceived violation of
Section 11 of the B.C. Utilities Commission Act. 1It's
not about a direct pecuniary interest. It is about
fairness and natural justice. It's about the concept
that justice must be seen to be done. It's about the
reasonable apprehension of bias, the reasonable fear
of bias.

I submit that the test, the legal test, and
I'll go to the law first, the legal test is not likely
to be controversial. And I would also submit knowing
the legal test is not ultimately going to help the
panel decide one way or the other, other than giving
you the framework within which to make a judgment, and
that ultimately this is a judgment call, but the
starting point is the decision of the Supreme Court of
Canada in the Committee for Justice and Liberty, and
this again is one of the cases that was referred to by
counsel for the panel.
FULTON: Yes, I provided the panel with copies of the
three cases that I referred to on Friday.
ANDREWS : The passage -- perhaps I should begin --
because this case is so familiar to administrative law

lawyers it sometimes is missed what the factual basis
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for it was and perhaps I can note that distinction.
The issue in this case had to do with the National
Energy Board and Mr. Crow and his prior involvement in
the pipeline proposal and question in the hearing
before the National Energy Board that gave rise to the
Supreme Court of Canada decision. The distinction is
that -- and I want this to be very clear -- the
objection is not to the panel member. And when I say
throughout this argument "the panel member", I'm
referring to Panel Member Birch.
Proceeding Time 10:17 a.m. T23

The objection is not to the panel member's
past history of employment in the gas industry. It's
not his experience. Indeed, that's entirely
commendable and suitable. The objection has to do
with his current employment, as of December 9,
effective immediately, interim president of Alliance
Pipeline. So in that respect the facts of the
Committee for Justice and Liberty are quite different,
because there they're referring -- the whole emphasis
has to do with the effect of actions taken by the
panel member prior to the decision before the
tribunal.

Somewhat ironically, it's the dissenting
reasons which frame the test which has been repeated

over and over again in the courts of Canada. In my
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1 copy, it's at the bottom of page nine -- excuse me,

2 the bottom of page 19. But I see that the copy that

3 has been distributed is a different version.

4 | MR. FULTON: I suspect that what Mr. Andrews is referring
5 to is page 394 of the Supreme Court Reports, under the
6 heading Roman numeral I, where Mr. Justice de Grandpré
7 speaks to the proper test to be applied in a matter of
8 this type.

9 | MR. ANDREWS: Thank you, that is indeed the passage that
10 I'm referring to.

11 I quote:

12 "The proper test to be applied in a matter

13 of this type was correctly expressed by the

14 Court of Appeal. As already seen by the

15 quotation above, the apprehension of bias

16 must be a reasonable one, held by reasonable

17 and right-minded persons, applying

18 themselves to the question and obtaining

19 thereon the required information. In the

20 words of the Court of Appeal, the test is,

21 'What would an informed person, viewing the

22 matter realistically and practically, and

23 having thought the matter through, conclude?

24 Would he think that it is more likely than

25 not that Mr. Crowe.."

26 the Panel member in that case,
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"..'whether consciously or
unconsciously, would not decide fairly?'"

That, I submit, is the test that the Panel
ought to apply to the motion.

Proceeding Time 10:20 a.m. T24

And the only other case that I'd like to
bring to your attention is Bennett v. British
Columbia. This case was referred to by Mr. Fulton.
The reason that I am citing this case formally is to
do with the correct application of the test. 1In this
case, and perhaps I'll also make the point which I'm
not citing this case for but to again distinguish and
clarify. On the facts, I'm not citing this case for
the facts. The facts of this case had to do with an
allegation that the board member in question, Mr.
Devine, was associated with a company that was in a
competitive position with one of the respondents to
the complaint which the panel on which Mr. Devine was
sitting was being heard. So there was a direct
competition in the marketplace between the panel
member's company and the respondent's company.

That is not what we allege is the basis of
the reasonable apprehension of bias here. However, in
that case, the court comments that there was an
enormous amount of evidence produced at the Securities

Act Tribunal Level as to the exact nature, the exact
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mechanisms of competition between the panel member's
company and the respondent's company.
And at paragraph 18 in my QuickLaw version,
it's page 6 of 10, Madam Justice Southin comments that
the appellants called substantial evidence in an
attempt to establish that Doman and Crestbrook, the
two companies, are competitors in selling their
products into essentially the same markets, and
raising funds in the same marketplaces. She then
says:
"The difficulty I had with that approach and
with the approach taken by the panel, which
was to consider in minute detail the
evidence as to how Doman might suffer and
Crestbrook benefit, is that it becomes
dangerously close to mere speculation."

And at paragraph 26 she says:
"I prefer to approach the matter
differently."

And then she says:
"It is an underlying principle of our legal
system that he who judges shall be impartial
and appear to be so."

She recites Jeremy Bentham, and in paragraph 32, or

let me say in 31 she says:

"In the case at bar, no one has pointed to
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the slightest shred of evidence that Mr.

Devine does not have the cold neutrality of

the impartial judge, that he has 'affection'

for the superintendent's case or 'ill will'

towards that of the appellants. Thus

partiality in fact does not concern us. We

are concerned only with the apprehension of

partiality."
And then she cites further cases and in paragraph 35
says:

"Thus, Dimes v. Grand Junction Canal is not

about being influenced by one's personal

interest, but the appearance of labouring

under such an influence."
And then finally in paragraph 37 she poses the
question as is pertinent to the facts of that case.

In my submission, determining the issue
here requires a comparison of the issues that are
before the Panel in the substance of the proceeding,
and the interests of Alliance Pipeline as they relate
to the issues before the panel.
Proceeding Time 10:25 a.m. T25
Briefly, a number of the issues in the --

before the panel that I am going to argue are relevant
are:

Firstly, the panel's obligation to
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determine under Section 71(5) of the Act whether all
or portions of the material filed under Section 71
ought not to be available to the public;

Secondly, whether certain evidence
proffered by B.C. Hydro ought not to be disclosed to
the parties, pursuant to the panel's general authority
under the Utilities Commission Act, and under the
Administrative Tribunals Act;

The question of whether and when and on
what basis the panel should have an ex parte in camera
meeting with B.C. Hydro and Duke Point Power, to the
exclusion of the other parties;

Whether, to put the point simply, a gas-
fired generation project is more cost effective than
non-gas-fired generation, and other alternatives in
the circumstances specific to this application;

The issue of the levelized price of natural
gas, that is, gas price forecasts, within North
America;

The treatment of greenhouse gas liabilities
coming from the combustion or release of natural gas;

And the merits, at least indirectly, of the
expansion of a gas pipeline versus early construction
of an electricity transmission line.

Turning to Alliance Pipeline itself.

Alliance Pipeline, as members of the panel no doubt
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are much more aware than myself or my clients are, was
formed by a number of companies active in British
Columbia, but is currently owned by two companies,
Fort Chicago and Enbridge. Alliance itself, and I
would refer to page 4 of Exhibit C20.10, Alliance was
created, and I'm quoting:
"..to align the interests of producers,
shippers, consumers, marketers and the
equity owners of the pipeline system."
It continues:
"To be successful we've undertaken a
proactive cooperative approach with land-
owners and communities.."
and so on. My submission here is that it's
fundamentally in Alliance Pipeline's commercial
interest to expand the use of natural gas, so that the
demand for its product, which is the transportation of
natural gas, will go up.
Proceeding Time 10:30 a.m. T26
It's clear from both those particular
words, from Alliance Pipeline and from the position of
the pipeline in the North American Gas industry that
the health and vigour of the gas industry and the
health and vigour of Alliance Pipeline are closely
interconnected.

On page 6 of Exhibit C20.10 there is a
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description of the pipeline. It runs from
northeastern British Columbia to the Chicago area. My
submission is that it's not relevant or even
determinable whether molecules of gas go from
northeastern B.C. via an Alliance Pipeline pipe to or
would go to the DPP Project. The point is that there
is a North American gas market for gas, North American
transportation systems. Any gas that flows through
the Alliance Pipeline would not be available to flow
through the pipelines that may more realistically end
up feeding the Duke Point Power Plant and so Alliance
Pipeline is very much part of the gas transportation
system upon which the proposed power plant would rely.
On page 8 of Exhibit C20.10 there is a
history of the development of the pipeline. Included
in that history are references to National Energy
Board hearings. It's a matter of public record that
Alliance Pipeline is a frequent participant in
National Energy Board proceedings both currently in
terms of its annual tolling applications and in terms
of applications for approval of laterals as well as
intervening in other applications. The conclusion
that I ask you to draw from that is not that there is
something specific about the content of those
applications before the National Energy Board but that

Alliance Pipeline is a regulated utility. It's not
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regulated by this board. 1It's regulated by another
board, by the National Energy Board, and in my
submission the -- at least certain of the issues,
particularly the ones regarding confidentiality and
alleged confidential business information, arise as
much at the NEB level as they do at this Commission's
level. And I'll refer to that in more detail.

Fort Chicago is one of the owners of the
Alliance Pipeline. At page 9 and 10 there are details
of Fort Chicago's profile. I don't propose to go
through this in detail except to say that Fort Chicago
is a gigantic, multi-faceted corporation active in all
aspects of natural gas and energy more broadly in
North America and in other parts of the world.

At page 11 there is somewhat similar
information regarding Enbridge. Enbridge II is a
large conglomerate which has operations in a variety
of countries within North America and outside. It has
operations within all aspects of the natural gas
industry and energy more broadly.

Proceeding Time 10:34 a.m. T27

At page 13 of Exhibit C-20.10, there are
excerpts from a PowerPoint presentation by Alliance
Pipeline dated September 12, 2002. My purpose in
referring to these is to establish that Alliance

Pipeline has a material interest in climate change and
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the emissions of greenhouse gases.

On page 14 there's a pie chart showing
Alliance's greenhouse gas emissions. It establishes
total emissions of 909.4 kilotonnes of CO, equivalent.
It breaks these down into the comparative sources,
combustion which is in their compressors is 93.5
percent, natural gas venting is 2.6 percent, fugitive
equipment links, leaks 1.6 percent, indirect
electrical power consumption they have rated at 2.3
percent of their greenhouse gas emissions.

On page 15, the concluding remarks in this
particular presentation indicates in point 3 the view
expressed at that time that ratification of Kyoto
without a plan and without involvement by the U.S.
will hurt Canada's economy, I point to that because
it's an indication that Alliance Pipeline is playing
an active role in climate change policy development in
Canada.

So what I've done by this point is I've set
out the legal test. I have outlined the issues in
this hearing that I say intersect with Alliance
Pipeline's interests. And my submission in conclusion
is that a reasonable person informed of the
involvement of Alliance Pipeline in, for example,
greenhouse gas policy, and informed of the fact that

greenhouse gas liability is an issue in this hearing,
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would tend to conclude that there was a likelihood
that the panel member would not be able to be partial
[sic].

Regarding the confidentiality issues, the
connection is in a sense extreme from the point of
view of the informed member of the public, because I
think it has to be taken that the informed member of
the public is not informed as to the contents of the
confidential portions of the information which this
panel has decided not to release. So if this were to
unfold with the panel member continuing, you would
have the president of Alliance Pipeline deciding which
portions of B.C. Hydro's documents are confidential
business information, which would then be known to
Alliance Pipeline but not to members of the public or
the parties in the proceeding, and not to other
members -- other parties in the industry which it is
argued would receive a competitive advantage by
knowing that information. The information would only
have been held to be confidential if the panel has
concluded that Hydro has something to lose by that
information being made public. So from a bystander --
from a reasonably informed person's point of view,
they don't know what it is that caused the panel to
conclude that the information ought to be

confidential. So, what you have is the Alliance
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Pipeline is the only company in the industry that
knows the confidential business information that B.C.
Hydro, by hypothesis, has successfully persuaded the
panel should be kept confidential.

Proceeding Time 10:40 a.m. T28

COMMISSIONER BOYCHUK: Mr. Andrews, is that a bias

MR.

allegation, or is that something that, if it were
accepted, that Duke Point Power would object to?
ANDREWS: It's a reasonable apprehension of bias.
It's that when someone is looking at this situation
from the outside, they would be scratching their heads
and wondering, "Now did the President of Alliance
Pipeline rule in favour of that information being
confidential because he wanted to know it and he
didn't want the other participants in the industry to
know it? Or did he rule it because of the merits
before the Commission?"

And I'm not alleging anything about actual
bias. I'm saying, a reasonably informed person would
have no way to know that the interests of Alliance
Pipeline were not involved. Or even on the flip side,
to know whether Alliance Pipeline had some interest in
disclosing publicly that information. If that panel
were to decide that the information is not
confidential, is that because Alliance Pipeline gets

something if the whole industry is aware of that
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information? The reasonably informed person doesn't
know. And that's particularly exacerbated when you
don't even know what the information is. By
definition, the reasonably informed person doesn't

know the confidential information.

COMMISSIONER BOYCHUK: Mr. Andrews, wouldn't the

MR.

reasonably informed person have to also have some
sense of some connection between Alliance Pipeline and
the project that's before this panel? Like wouldn't
there have to be that link or that nexus before you
can go to your next point in your argument, that there
is arguably a bias either in favour of or against
Alliance? Shouldn't there be a connection there
first, in the mind of the reasonably informed person?
ANDREWS: The connection is that Alliance Pipeline is
in the gas industry business, that Duke Point Power
proposes to burn gas in a gas-fired generator. They
say it's the least-cost alternative. If they're
right, then CCGTs are bolstered as an alternative for
new resource capacity additions. If they're wrong --
and Hydro has argued here that it's a matter of simple
assertion that the least-cost next addition is CCGT
power. If this Panel -- and that DPP is an example of
that, and has been proven by their cost-effectiveness
analysis. If this Panel were to hold that that were

not the case, then it would bolster the arguments that
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go on around across North America about the relative
merits of CCGTs versus other forms of new capacity.
And in particular, it would not only be the voice of
this Commission pronouncing on the relative merits of
a proposed CCGT plant, it would be the voice of the
President of Alliance Pipeline pronouncing on the
merits of the proposed CCGT plant.

Alliance Pipeline is in business to move
the gas, to get to the generators, among other uses of
that gas. If there's a chill on new CCGTs, it's
utterly reasonable to expect that that would be a
problem for Alliance Pipeline.

I would also argue that, as I mentioned
early on, that the levelized price of gas is a key
issue in this hearing. Hydro has acknowledged, in its
cost-effectiveness analysis, that if the levelized
price is $7 per gigajoule, the proposed DPP is not as
cost-effective as other options. So the Commission
will no doubt be called upon to reach some conclusions
about the levelized price of gas.

Now, the reasonable member of the public is
going to ask, "Well, now, is that panel's conclusion
the conclusion of Alliance Pipeline?" And when
Alliance Pipeline goes into negotiations with other
parties, and they're arguing about the effect of the

price of gas, which can easily be a term -- the
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business terms of agreements are routinely based on,
among other things, the price of gas, either levelized
or on a go-forward basis.

Proceeding Time 10:45 a.m. T29

Everybody in the industry is scrambling to
figure out who has the best forecast of future gas
prices and who is willing to put their money where
their mouth is behind one particular projection. So
when this panel comes down with a decision regarding
the future price of gas it will have to be seen if the
member is on the panel as a decision by Alliance
Pipeline.

Now this is not a case where that
particular issue says Alliance is obviously interested
in a high price or a low price. The point is that
it's involved in the price and it would be here making
a decision that would leave people wondering whether
it was the panel's decision or -- well, it would
actually have to be both. It would have to be the
panel's decision and the Alliance Pipeline's decision.

What really distinguishes this fact
situation is that the member is currently the
president of an active participant in the gas
industry. This is not like someone who comes to a
commission with an extensive background in the

industry. This is saying that if this is approved

Allwest Reporting Ltd., Vancouver, B.C.




BCHVI Call For Tenders Review of Purchase Agreement
December 22, 2004 Volume 4 Page: 630

© 00 N oo o A W0 N =

[N T NS T . T 1S TR 0 T 1S T | YOS G G G T G G G G G U §
o o0 A WO N =2 O © 00O N oo o1 A WO N = O

that it is okay that the industry regulate itself.
Alliance Pipeline is part of the natural gas industry
in North America. If it's okay for the member to sit
on this panel then the conclusion would be that it's
okay for the natural gas industry in North America to
regulate B.C. Hydro and in my submission that is
wrong, that it's desirable to have experience on the
panel, but it is completely inappropriate to have a
current active participant in the natural gas industry
sitting on this panel of the Commission.

I am going to address now my motion that
the Chair be disqualified for a reasonable
apprehension of bias. In my submission the test is
the same, that is the test from the Committee for
Justice and Liberty case. The material facts, as they
are now apparent from the statements that have been
made today and on December 17", are that the Chair
talked with Panel Member Birch, received information.
We don't know the extent of the information which the
Chair received beyond that it included that the panel
member is the interim president of Alliance Pipeline.
And then the Chair decided that it was not a problem
for Commissioner Birch to remain on the panel.

And it's significant that the Chair did not
come to the hearing on December 17* and say that this

issue has arised and the Chair is inviting submissions
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on the question, and that's not the way the Chair
explicitly put it. The first time it arose was on
page 369 when the Chair simply stated that
Commissioner Birch is the interim president of
Alliance Pipeline and then stated two points which are
apparently rationale for the conclusion that there is
no problem with Commissioner Birch remaining on the
Panel.

Now as for those two particular points,
that Alliance trades no gas and supply is locked up
with long-term contracts, and the second being that
there is no rate or other issues with B.C. Hydro that
would affect Alliance, I would submit that those are
not persuasive facts in support of the decision, but
nevertheless, they are apparently offered by way of
reasons for decision that there is no problem.

Proceeding Time 10:50 a.m. T30

And then, at page 518 of the transcript,
the Chair, after I had raised the reasonable
apprehension of bias issue, the Chair's statement is:

"Mr. Andrews, I am satisfied that it's not
an issue. If you were concerned, then you
should have an opportunity to be heard.."
and so on, and this is my opportunity to be heard.
But my respectful submission is that a

reasonably informed person would come to the
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THE

MR.

conclusion that the Chair of the panel had already
heard what he felt was sufficient information to
determine that Commissioner Birch's presence on the
panel was not a problem, and that that is confirmed by
the fact that the Chair did not invite submissions on
the issue, and that the Chair is therefore not in a
position to be impartial on the question of whether
Commissioner Birch ought to remain on the panel,
because the Chair, already having expressed a view on
the matter, has some credibility at stake if he should
decide to change his mind, based on further
submissions.

I would add that one of the factors there
is that the public and the parties don't know what it
was that Commissioner Birch told the Chair, that
caused the Chair to conclude that there was no problem
with Commissioner Birch being on the panel.

Subject to any questions from the panel,
those are my submissions on both motions.

CHAIRPERSON: Thank you.

FULTON: Mr. Chairman, can I ask a question of
clarification before we proceed down the line to see
if other people have comments, and before I make my
submissions?

I'm uncertain at this point. Mr. Andrews

has taken a position that the panel as a whole can
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MR.

THE

determine the issue of reasonable apprehension of bias
related to Commissioner Birch. From what I just
heard, it wasn't clear to me, it may be that he's
suggesting that the Chair be disqualified from a
reasonable apprehension of bias standpoint, for the
comment that you made at 8:35, or thereabouts, on
Friday night, in relation to Mr. Birch alone, or is he
now saying simply that the Chair should not
participate in the determination of the reasonable
apprehension of bias as it relates to Commissioner
Birch?

Because as I understand it, the basis of
his challenge of the Chair is on that comment that
appears in the transcript that he just referenced.
ANDREWS: My position is that the panel as a whole
has the obligation to determine applications for
disqualification, and further, to clarify, it's not a
particular statement made by the Chair that's the
basis of my argument. That statement is in the
context of the whole chain of events, which I won't
repeat, but just to clarify again, in my view, it's
the responsibility of the panel as a whole to make
decisions on both of the two applications that I've
made.

CHAIRPERSON: But you are making a motion that I

recuse myself from the consideration of the filing.
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MR.

MR.

MR.

MR.

That I recuse myself from this proceeding. Is that

correct?
ANDREWS: That is correct.
FULTON: What I propose, then, Mr. Chairman, is that

we follow the order of appearances from Friday as
amended by today, for those corporations and
individuals who, first of all, support the application
and then we'll deal with those who oppose the
application.

Proceeding Time 10:55 a.m. T31
FULTON: So in terms of those who support the
application: Mr. Wallace.
WALLACE: Thank you. Mr. Chairman, this is a
difficult motion both for myself and for my clients.
It is the first time either of us have been involved
in challenging a sitting commissioner. It is not
something we undertake lightly, but it is extremely
important, and accordingly we feel that we must.

The principles have been set out in a
number of cases by the Supreme Court of Canada and
provincial courts of appeal. Mr. Andrews has gone
through those cases, and I think went a little more
quickly than maybe I would because I think the
principles, while well known, I guess, to
administrative lawyers, are in fact ones we don't run

into very often, and I suspect the Board and I know
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this Board or Commission has not run into it often, if
at all. I don't recall it having come up before.

The case that was mentioned was the
Newfoundland Telephone -- or one of the cases
mentioned by Mr. Fulton was the Newfoundland Telephone
Company v. Telephone Board of Commissioners of Public
Utilities. At paragraph 24 of that decision -- and
unfortunately we may again be in the case where there
isn't correspondence. I think more recently we have
better correspondence between printed reports and
electronic ones. But it's a very short paragraph, and
maybe if I could just simply read it to you, and if
necessary I'll provide you the paragraph later if Mr.
Fulton doesn't spot it as he did in the previous case

fairly quickly. And it is talking --

COMMISSIONER BOYCHUK: Mr. Wallace, this is the same
version.

MR. WALLACE: Pardon?

COMMISSIONER BOYCHUK: This is the same version.

MR. WALLACE: Yes.

COMMISSIONER BOYCHUK: And there's no paragraph 24.

MR. WALLACE: Mine was a numbered electronic version. I

know it's not going to coincide with yours.

COMMISSIONER BOYCHUK: Okay.

MR. WALLACE: So if I can simply read the paragraph, and

if Mr. Fulton spots the correspondence then we'll name
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