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SUMMARY OF APPLICATION AND RECOMMENDATION
Application:  
The applicant is requesting approval of a Shoreline Substantial Development and 

Shoreline Conditional Use Permit in order to construct and operate a natural gas pipeline crossing four 

shoreline-jurisdictional streams, the marine shoreline within the Cherry Point Management Unit on the 

Strait of Georgia, and the aquatic shorelands to the point where the underwater pipeline enters San 

Juan County.   Shoreline Permits are required for the crossing of the Sumas River; Saar, Fishtrap, and 

Bertrand Creeks; for the upland portion within 200-feet of the Ordinary High Water Mark in the 

Cherry Point Area, and for the portion of the pipeline below or on the seabed in the Strait of Georgia 

to the point where the pipeline enters San Juan County. 

In addition to pipeline installation, the applicant proposes to construct a temporary worksite along Powder Plant Road for the assembly and launching of pipeline sections into the Strait of Georgia for  final assembly on the floor of the Strait.

Recommendation:  The Whatcom County Hearing Examiner concludes that the pipeline is a Major Project, as that is defined in the Whatcom County Zoning Ordinance.  The requested Shoreline Permit, since it is associated with a Major Project must be referred to the Whatcom County Council for decision.

The Whatcom County Hearing Examiner recommends that the Whatcom County Council grant the requested Shoreline Substantial Development and Shoreline Conditional Use Permit, subject to conditions.


FINDINGS OF FACT

INTRODUCTION

The following Findings of Fact and Conclusions of Law are based upon consider​ation of the exhibits admitted herein and evidence presented at the public hearing.


I.


PRELIMINARY INFORMATION
Applicant: Georgia Strait Crossing Pipeline, LLC (owner)

Adjacent Water Body:
Sumas River, Saar, Fishtrap and Bertrand Creeks


Strait of Georgia

Shoreline Designation:
Rural, Aquatic, Cherry Point Management Unit

Shoreline of Statewide Significance:
 Strait of Georgia

PRIVATE 
Zoning:  
Agricultural(AG), Rural(R) and High Impact Industrial(HII)
Comprehensive Plan:
Agricultural, Rural, Major Port – Industrial UGA

Subarea:  
Lynden-Nooksack Valley Subarea, Cherry Point Subarea

Authorizing Ordinances: 
SMP 23.70.40 
Hearing Examiner


SMP 23.50 

Applicability

PRIVATE 
Shoreline Program Provisions:tc  \l 5 "Applicable Shoreline Program Provisions"

PRIVATE 




SMP 23.20

Goals and Objectivestc  \l 5 "
SMP 23.20


Goals and Objectives"

SMP 23.30.43
Rural Shoreline Area


SMP 23.40

Shorelines of State-Wide Significance


SMP 23.60.170
Substantial Development Criteria

SMP 23.60.190
Shoreline Conditional Use Criteria

PRIVATE 

SMP 23.90

General Policies & Regulationstc  \l 5 "
SMP 23.90


General Policies & Regulations"

SMP 23.100.02
Shoreline Policies and Regulations


SMP  23.100.40
Dredging


SMP 23.100.180
Utilities and Solid Waste


SMP 23.110.210
Cherry Point Management Unit

SEPA Review:
WSDOE Final Supplemental EIS - January 2004

FERC Final EIS - July 2002

tc  \l 3 "            

Issued May 4, 1998


"Legal Notices:

Published – August 5, 2004

Posted – July 30, 2004

Mailed – July 28, 2004

Hearing Date:  
August 18 and September 28, 2004

Parties of Record:  

Williams Gas Pipeline-West Northwest & Kern River Systems

Rodney Gregory

22909 Redmond-Fall City Road

Redmond, WA 98053

Robert Imhof

2287 Slater Road

Ferndale, WA 98248

Northwest Pipeline Corporation

Attn: Hank Henrie

Mail Stop 3H3

295 Chipeta Way

SLC, UT 84108

Northwest Pipeline Corporation

Attn: Steve Snarr

Mail Stop EX2F3

295 Chipeta Way

SLC, UT 84108

Carl Weimer/Wendy Steffensen

ReSources

1155 North State Street, #623

Bellingham, WA 98225

Merle Jefferson

Lummi Natural Resources Department

Lummi Indian Business Council

2616 Kwina Drive

Bellingham, WA 98226

Jo Slivinski

3920 Silver Beach Avenue

Bellingham, WA 98226

Cathy Cleveland

4961 Morgan Drive

Blaine, WA 98230

Alan Friedlob and Eliana Steele-Friedlob

6934 Holeman Avenue

Blaine, WA 98230

Charles Shaffer

6875 Holeman Avenue

Blaine, WA 98230

Patrick Alesse

4825 Alderson Road

Blaine, WA 98230

Kathy Berg

5585 Sterling Way

Blaine, WA 98230

David Davidson

City of Sumas

PO Box 9

Sumas, WA 98295

Jim Thompson and Jeff Chalfant

Planning and Development Services

Randall J. Watts

Chief Civil Deputy Prosecutor

Exhibits:  

1 Application for Land Use Permit 

2 EIS Determination, dated January 2004

3 Public Notice, issued by Planning and Development Services

4 Staff Report, dated received August 3, 2004

5 Certificate of Posting, dated July 30, 2004

6 Legal Notice, dated August 5, 2004

7 Project Narrative

8 FERC Document

9 San Juan County Comments

10 Land Access Authorization

11 Zoning, Vicinity, and Aerial Maps

12 Site Plan

13 Bellingham Herald Article, dated August 5, 2004

14 EIS, dated July 2002

15 Final Supplemental EIS, dated January 19, 2004

16 “Georgia Strait Comments,” notebook submitted by applicant on August 18, 2004

17 Canadian Map showing opponent’s suggested alternate route

18 Written Public Comment, dated August 16, 2004, Alan Friedlob

19 Written Public Comment, dated August 15, 2004 by ReSources

20 Written Public Comment, dated August 18, 2004 by Jo Slivinski

21 Letter, dated April 9, 2004 from Whatcom County Prosecuting Attorney to Hank Henrie

22 Certificate of Mailing, dated July 28, 2004

Written Comments submitted after August 18, 2004 public hearing

23 Supplemental Comments, undated but received on September 2, 2004, submitted by Steven Snarr, Attorney for applicant

24 Hearing Brief, dated September 2, 2004, submitted by Randall Watts, Attorney for Whatcom County

25 Comment letter, dated August 27, 2004, submitted by ReSources, with correspondence between Lummi Nation and the Army Corps of Engineers attached

26 Crab Migration and Depth of Crabs,  studies submitted by Cathy Cleveland, Western Washington University

27 Petition Against GSX, submitted by Jo Slivinski

28 Cathy Cleveland’s comments with supplemental documentation, dated August 2004

29 Letter of Opposition to proposal, dated August 31, 2004, from Charles Shaffer

30 Packet of Letters of Opposition, submitted by the following persons:

· Amber Pearson, Bellingham, WA

· Douglas Dobyns, Whatcom County

· Rachel Vasak, Glacier, WA

· Biana Armstrong, Whatcom County

· Alan Bell, Custer, WA

· Eileen Herring, Bellingham, WA

· Edwin and Elisabeth Angell, Blaine, WA

· Elizabeth Mulligan Hartsoch, Bellingham, WA

· Vince and hazel Crabtree

· Sally Jewell, Whatcom County

· Martin Mulholland, Birch Bay, WA

· Steve Irving, Ferndale, WA

· April and Paul Engelund, Custer, WA

· Elizabeth Denny, Everson, WA

· Michael Kaufman, Bellingham, WA

· Lawrence Volkart, Everson, WA

· Judi Lachner, Blaine, WA

· Thomas Garman, Blaine, WA

· Thomas Cullen, Blaine, WA

· Joan Adams, Blaine, WA

· Lawrence and Jeri Petkus, Blaine, WA

· Mary Ellen Navas, Blaine, WA

· Robert Archibald, Blaine, WA

· Chris Dillard, Bellingham, WA

· Geoff Menzies, Ferndale, WA

· Alan Conner, Whatcom County

· Liz Marshall, Bellingham, WA

· Eve Pryce, Bellingham, WA

· Gerald Larson, Blaine, WA

· Fred Schuhmacher, Blaine, WA

· Kay Schuhmacher, Blaine, WA

· Maryanne Sakai-James, Blaine, WA

· Ruth Lauman, Birch Bay, WA

· Jo Slivinski, Blaine, WA

· Crina Hoyer, ReSources Education Team, Bellingham, WA

· Gail Lundeen, Birch Bay Hostel, Blaine, WA

· Ronda Fleming, Blaine, WA

· Gary Goodman, Blaine, WA

· Roger, Lori, Riley Edmonds, Blaine, WA

· Charles Shaffer, Blaine, WA

· Stephanie Buffum Field, Friends of the San Juans, Friday Harbor, WA

· Christina Maginnis, Bellingham, WA

· Fred Felleman, Fuel Safe Washington, Seattle, WA

· Paul Woodcock, North Cascades Audubon Society, Bellingham, WA

· Martha Shaffer, Blaine, WA

· Charles Shaffer, Blaine, WA

· Jo Morgan, Bellingham, WA

· Jodi Broughton, Bellingham, WA

· Dinda Evans, Whatcom County

· George and Anne Zuk, Bellingham, WA

· Janet Lehwalder, Whatcom County

· J. Margolis, Whatcom County

· Cathy Lehman, Bellingham, WA

· Zetta Bracher, Bellingham, WA

· Erika Malone, Bellingham, WA

· Bill and Doralee Booth, Blaine, WA

· Dave Werntz, Bellingham, WA

· Karen McMains, Bellingham, WA

· William Gregory, Bellingham, WA

· Mary-Jayne Walker, Whatcom County

· David Aumachen, Camano Island, WA

· Henry Lagergren, Bellingham, WA

· Margaret Woll, Bellingham, WA

· Maria Rae, Whatcom County

· Scott and Cathy Seemann, Whatcom County

· Peter Drewes, Bellingham, WA

31 Reply Comments, dated September 24, 2004, and submitted by Steven Snarr

32 ~ no exhibit #32 ~  numbering error

33 Investigation of the Potential Effects of Marine Pipelines on Dungeness Crab Movement and Benthic Ecology by Randal Glaholt

34 “Letter to Shareholders, Terasen Inc. 2003 Annual Report

35 Tenth Circuit Court of Appeals Fuel Safe Washington v FERC

36 Overlay Maps showing proposed pipeline route

37 Memo dated September 30, 2004 from Jim Thompson re: SEPA Status

38 Track of GSX Pipeline outlined on Zoning Map

39 Memo dated September 30, 2004 from Jim Thompson re: GSX Studies and Review Comments

40 Dungeness Crab: Species Profiles, August 1988 U.S. Dept of the Interior/US Army Corps of Engineers

41 Report on the Nature and Possible Significance of Pipeline Construction and Operational Noise on Marine Ecosystems, R.Glahot, October 18, 2000

42 An Investigation into the Influence of Marine Pipelines and Cables on Benthic Ecology and Biodiversity, Randal Glahot, September 2000

43 Investigation of the Potential for a Bottom-founded Marine Pipeline to Act as a Barrier to the Dispersal of Dungeness Crab, California Sea Cucumber, Green Sea Urchin, and other species, R. Glaholt, October 2000

44 Survey of Subtidal Benthic Biodiversity and Associated Habitats along the Proposed Georgia Strait Crossing Pipeline Route, Neil McDaniel and R. Glaholt, October 2000

45 GSX Response to the Hearing Examiner’s query re: the route of the pipeline and other industrial sites, dated October 1, 2004

II.

Georgia Strait Crossing (GSX) proposes to construct and operate approximately 47-miles of 

20-inch and 16-inch diameter pipeline in Whatcom and San Juan Counties for transporting natural 

gas.  The current proposal is for the full gas capacity of the pipeline and compressor station to be 

delivered to Vancouver Island to fuel an electrical generation facility.  The on-shore pipeline will 

traverse approximately 33.4-miles starting at the Sumas Interconnect Facility on the Canadian 

Border and entering Georgia Strait, near Cherry Point, on the western shore of Whatcom County.  

The project includes construction and operation of the Sumas Interconnect Facility; the Cherry 

Point Compressor Station; and the use of a temporary worksite along Powder Plant Road for the 

assembly and launching of pipeline sections into the Strait of Georgia, for final assembly on the 

seabed of the Strait of Georgia.


The underwater portion of the pipeline in Whatcom County would be about 10.2-miles long. 

The San Juan County portion would be about 3.7-miles long.  Another, approximately

27.5-miles of offshore pipeline would be constructed in Canadian waters.  


On the marine shoreline, GSX proposes the installation of a 16-inch pipeline by horizontal 

directional bore, starting 900-feet landward from the crest of the bluff, above the shore of Georgia 

Strait near Cherry Point, passing at a depth of 188-feet underground at the edge of the bluff, at 150-

feet to 170-feet below the seabed at the shoreline, surfacing/day-lighting from under the seabed 

approximately 3,200-feet off shore.  The pipeline will be laid in the shallow dredged trench from 

the day-light hole, westward approximately 4.8-miles.  Starting approximately 5.4 miles offshore, 

the pipeline will be laid on the sea bottom.  As a contingency, should the initial, horizontal 

directional bore fail, the applicant proposes to re-position the pipeline’s approach to the shoreline 

and undertake such additional horizontal drilling efforts as may be necessary to complete the 

subterranean crossing of the shoreline area.  Since the pipeline will be at a depth of 188-feet deep at 

the bluff, no vegetation removal within the 200-foot shoreline jurisdictional area above the 

Ordinary High Water Mark is needed or requested.  The upland portion of the pipeline landfall site, 

within the 200-foot shoreline jurisdiction at Cherry Point, will be left unchanged.


GSX also proposes to use the underground HDD-technique to install the pipeline well under the four jurisdictional streams that will be traversed by the pipeline within Whatcom County.  These streams are the Sumas River, and Saar, Fishtrap, and Bertrand Creeks.  The applicant originally proposed, as a contingency should the directional bores fail under these streams, to use a wet trench, open-cut stream crossing.  The evidence in the record indicates that there is a high probably that the HDD-crossing will work for each of these jurisdictional streams and that they can be traversed undisturbed and the applicant has withdrawn the request for an open trench contingency. 


The proposed pipeline facilities would be located adjacent to existing rights-of-way and utility corridors for approximately 73% of the on-shore length.  Approximately 27% of the on-shore upland route would create a new utility corridor, and the entire marine route creates a new utility corridor.  


The applicant proposes to put a tap valve in the line at Cherry Point and a second tap valve in the line as it crosses on the seabed through San Juan County.  The purpose of the tap valves is to allow future access to the gas in the pipeline for use in the Cherry Point Heavy Industrial Area and in San Juan County.


Current capacity of the pipeline has been contracted to the proposed generating facility on Vancouver Island.  However, the capacity of the pipeline can be increased by adding a new compressor station, probably at the Sumas Interconnect Facility, which would significantly increase the capacity of the proposed pipeline.  Additional natural gas could be converted to the Cherry Point Area and to San Juan County without having to lay additional pipeline.

III.
The applicant received a Certificate of Public Convenience and Necessity and a Presidential Permit from the Federal Energy Regulatory Commission (FERC) in an Order, dated September 20, 2002, authorizing GSX to construct and operate the proposed pipeline facilities.  Prior to FERC’s action, the GSX project was submitted to environmental review, which resulted in a Final Environmental Impact Statement (FEIS) issued by FERC, in cooperation with the U.S. Army Corps of Engineers, in July 2002.  The FEIS concluded that the proposed project, as mitigated, would result in limited adverse impacts and would be environmentally acceptable.  FERC has also concluded that the alternatives studied would not be environmentally preferable.


In regard to late local and State permits and actions, Whatcom County deferred lead status under the State Environmental Act (SEPA) to Washington State Department of Ecology.  The Department of Ecology concluded that there were 39-issues in the FERC Final EIS (FEIS) that were not adequately addressed to satisfy the State of Washington SEPA requirements.  On January 19, 2004, the Department of Ecology issued a Final Supplemental Environmental Impact Statement (FSEIS).  In the FSEIS, Ecology addressed each of the 39-issues and, where appropriate, recommended mitigation measures.  Like FERC’s FEIS, the FSEIS issued by the State did not identify any significant environmental impacts from the project that could not be adequately mitigated by Conditions of Approval.  Neither document indicates any significant adverse environmental impacts exist which are unavoidable and cannot be mitigated.


Both documents looked at fisheries impacts and potential conflict with commercial fisheries.  Both concluded that, subject to mitigation requirements, these impacts would not be significant.


In the marine portion of the proposed pipeline, the pipeline will be either in a drilled hole well below the seabed or in a trench, which puts the top of the pipe level to the seabed for approximately 5.4-miles of the 10.2-miles located in the marine waters of Whatcom County.  When the pipeline is located under the seabed or in the trench, at these distances, the pipeline will not create any barrier to crab migration and will have no impact on bottom trawl fisheries.


It is expected that the portion of the pipeline laid on the seabed, which starts over five miles offshore, will be covered with sediments within a few years.  Because of water depth in excess of 200-feet, the pipeline’s moderate size, and the distance from shore, it is unlikely the position of the pipeline laid directly on the bottom will impact the Dungeness crab population or crab fisheries.  A sixteen-inch high pipeline would not be a barrier to bottom trawl fishing.  Conditions of mitigation recommended by the Department of Ecology indicate that the use of a special concrete coating on the pipe will adequately protect the pipe from possible damage from trawl fisheries.

Staff and some members of the public have suggested that noise created by gas moving through the pipeline within the marine environment may have an adverse impact on marine animals and other marine life.  The issue of noise was addressed by both the FEIS issued by FERC and the FSEIS issued by the Washington State Department of Ecology.  Both of the documents concluded that there would not be adverse impacts on marine life from noise in the pipeline.  The FSEIS issued by the Department of Ecology specifically states that the result of additional studies to analyze noise, “… show that the proposed pipeline would not generate sounds of high enough frequencies and intensities to negatively effect the marine life.” [Page 1-15, FSEIS for Georgia Strait Crossing Project].

The Washington State Department of Fish and Wildlife has granted a Hydraulic Project Approval Permit to GSX approving the proposed pipeline, subject to mitigation conditions.  Whatcom County traditionally defers to the Department of Fish and Wildlife, as an agency with expertise, to determine a project’s impact on fish and wildlife and to determine what Conditions of Approval are necessary to protect fish and wildlife.

The Whatcom County Critical Areas Specialist indicated that in regard to critical areas impacts, which would include those related to impacts on streams, wetlands, and the marine shoreline, any Critical Areas Requirements would likely be met by Conditions of Approval imposed upon the project by Federal, State, and other local agencies.  The Critical Areas Specialist did not anticipate adverse impacts that would not be adequately mitigated by other regulatory conditions.

In spite of the high degree of public concern about potential environmental impacts from the pipeline, and the on-going opposition from Whatcom County, and Whatcom County Planning and Development Services to the project, it does not appear that the pipeline would have significant adverse impacts to the marine or riparian shoreline environments if in compliance with all of the conditions which have been or will be required by Federal and State agencies.  The main reason significant adverse environmental impacts are not expected is the fact that the applicant will be using the horizontal directional drill techniques to eliminate actual physical disturbance of riparian environment crossed by the pipeline in both the near-shore environment of Georgia Strait and the first approximately six-tenths of a mile from the shoreline into the Strait of Georgia.  This allows GSX to completely avoid potential impacts to the sensitive and the extremely valuable natural resources along the shoreline of the Cherry Point Management Unit.  For example, the under seabed location will completely eliminate adverse impacts to the eelgrass beds and the Pacific Herring spawning areas within the eelgrass beds while also protecting the important near-shore environment for salmonids.         

Examples of the detailed requirements/conditions which will be attached to any final approval of this project can be found in the approval by FERC which contains 13-pages of conditions, and in the Water Quality Certification from the Washington State Department of Ecology, which indicated that, subject to 15-pages of conditions, the proposed pipeline will be consistent with the Clean Water Act and other appropriate requirements of State law.

If a Coastal Zone Management Certification is ultimately required, additional conditions may be imposed.  The applicants also require approval from the Army Corps of Engineers, which will undoubtedly subject the project to significant additional requirements.  Other conditions are required in the Hydraulic Project Approval for the pipeline, granted by the Washington State Department of Fish and Wildlife.  The record indicates that subject to all of these conditions, potential significant adverse environmental impacts will be mitigated to the point that the environmental impacts will no longer be significant. 


IV.


In addition to the recommendation by Whatcom County Planning and Development Services that the requested Shoreline Permits be denied, all of the public comment, either in writing or during the public hearings, was opposed to the project.  In addition, Whatcom County opposed the project in hearings before FERC.  The Bellingham Herald has published an editorial recommending that the Shoreline Permits for the project be denied.  

V.


One of the main concerns expressed by Whatcom County Planning and Development Services in regard to the project was its potential for interfering with, or limiting, other preferred uses within the Cherry Point Management Unit.  The Cherry Point Shoreline Management Unit contains approximately six miles of shoreline between the Lummi Indian Reservation boundary on the south end and the residential zoning in the neighborhood of Point Whitehorn on the north end.  This area encompasses a large area of High Impact Industrial zoning and currently contains two refineries and the Intalco Aluminum Smelter, and the three existing piers which serve each of these large industrial entities.


In addition, there is a proposed marine shipping terminal in this area.  The Gateway Pacific Terminal received a County Shoreline Substantial Development Permit and a Major Development Permit in 1997.  This project has not yet been built.  However, this project is one of the type of projects which is a preferred use within the Cherry Point Management Unit.  It is estimated that there is room for three additional large industrial or port facilities within this area.  The proposed location for the Gateway Pacific Port Terminal is south of the ARCO Refinery Dock and over one mile from the point at which the GSX pipeline would enter Georgia Strait at a depth in excess of 100-feet under the seabed.  The suggestions by staff that the proposed pipeline, which does not reach the surface of the seabed until approximately six-tenths of a mile from the shoreline, would interfere with anchoring, shipping, or construction of a port facility is not supported by the record.  The high bank area above the location where the pipeline will enter Georgia Strait is not suitable for port-type development.  It is, however, suitable for industrial development.  


Staff has also suggested that the running of a pipeline through the Cherry Point Management Unit and into the marine waters of Georgia Strait will somehow segment or divide the overall unit to the point where it could interfere with the preferred future, large industrial users, that would need a sizable land base.  However, a careful review of the route proposed for the pipeline indicates that it will enter the Heavy Impact Industrial district at the northeast corner of the current ARCO facility, will proceed through the 20-acre site abutting Jackson Road across from the ARCO facility, which will be the location of the compressor station, and then will traverse adjacent to the Jackson Road right-of-way to a 43-acre parcel owned by GSX between Jackson Road and the proposed landfall of the pipeline.  About 3.4-acres of the first of these parcels would be used for the pipeline and/or compressor station.  The remainder of these parcels, outside any required pipeline buffer, would be available for other uses, including preferred uses within the Cherry Point Management Unit.  The pipeline will be in a 50-foot right-of-way.  There is no evidence that an additional buffer area is required for adjacent uses.


There is approximately 1.5-miles of Cherry Point Management Unit shoreline to the northwest of the pipeline landfall and approximately two-miles of shoreline between the ARCO dock and the Intalco dock.  The proposed pipeline will not significantly fragment the Cherry Point Management Unit and will not interfere with preferred heavy industrial and port development within the Unit to any significant degree.  It will also create the potential to supply natural gas energy to future industrial and port facilities within the Unit.  It should be noted that these future heavy industrial and port facilities are likely to have a much greater environmental impact on the shoreline marine environment in this area than will the proposed pipeline.           

VI.


A major point of opposition to the proposal is the claim that it will not provide any benefits to either local or State interests.  The major benefit from the pipeline would be to electricity users on Vancouver Island.  The proposal is not expected to create more than a couple of permanent jobs in Whatcom County.  Some additional jobs may be created during the construction phase of the project; however, the record indicates that most of this work will go to large contractors outside the local area.  GSX estimates that the construction phase will provide approximately eight million dollars in one-time sales tax revenue to State and local governments.  GSX also estimates that upon completion of the pipeline and associated facilities, it will be paying approximately 1.7 million dollars yearly in property taxes to Whatcom County.  All local school districts through which the pipeline passes will receive additional tax money without having to provide the additional educational services that would be required for a project that created a significant number of new jobs.  

VII.


The value of the portion of the project which will be located within Whatcom County is clearly well in excess of five million dollars.  This is the threshold at which a Major Development Permit is required.  The applicant has not applied for a Major Development Permit.  It is not clear if the applicant intends to apply for a Major Development Permit.


On February 28, 2002, Whatcom County Planning and Development Services informed GSX that it had determined that the GSX application for a shoreline permit was complete and all submittal requirements had been met.  The shoreline permit application process will be final when the Whatcom County Council makes a decision on whether or not to grant the requested Shoreline Permit.


GSX has taken the position that a Shoreline Permit was granted automatically when the shoreline process was not completed within 120-days, citing WCC 20.33.  Whatcom County contends that there is no 120-day limitation for permits associated with a Major Development.

VIII.


Any Conclusion of Law which is deemed a Finding of Fact is hereby adopted as such.  Based on the foregoing Findings of Fact, now are entered the following:

CONCLUSIONS OF LAW


I.

The jurisdiction of the Whatcom County Hearing Examiner is limited to those decisions specifically allowed by WCC 20.92.  The Hearing Examiner has jurisdiction to hear applications for Shoreline Management Substantial Development Permits pursuant to WCC 20.92.210.  However, the Hearing Examiner does not have the authority to make the final decision, but only the authority to make a recommended decision on Shoreline Permits, accompanied by a Major Project Permit.


WCC 20.92.205 and .210, when read together, indicate a clear legislative determination that Shoreline Management Permits associated with a Major Project are reserved to the Whatcom County Council for final decision.


II.
Any project that has an estimated cost, exclusive of land value, in excess of five million dollars and which requires an EIS, also requires a Major Project Permit. [WCC 20.88.100].   The pipeline proposal of GSX requires a Major Project Permit, pursuant to WCC 20.88.  Any issues of preemption by the Federal government or lack of jurisdiction by the County are beyond the jurisdiction of the Hearing Examiner to determine.  However, it is consistent with the clear intent of the Whatcom County Code that the Whatcom County Council is to make the final decision on this Shoreline Substantial Development and Conditional Use Permit.  This matter should be forwarded to the Whatcom County Council as a Hearing Examiner recommendation. 

III.


WCC 2.33.010 sets a 120-day period in which to review Shoreline Permits when an open-record hearing is required.  GSX argues that applying this timeframe to their Shoreline Permit application means this Shoreline Permit was deemed approved when the County failed to act within 120-days of the date a notice of complete application was given, pursuant to WCC 2.33.090(G).  However, WCC 2.33.020.C exempts Major Development Permits from the timeframe requirements.  Since this Shoreline Permit is associated with a Major Project and should be accompanied by a Major Project Permit, the 120-day timeframe does not apply, nor does WCC 2.33.090(G).

IV.

Whatcom County may deny a permit or approval for a project on the basis of SEPA only where a finding is made that approving the project would result in probable significant adverse impacts that are identified in a FEIS or a final SEIS, and  that there are no reasonable mitigation measures capable of being accomplished that are sufficient to mitigate the impact. [See WCC 16.08.160].  Neither of the Environmental Impact Statements identifies probable significant environmental impacts that cannot be mitigated.  The requested permits cannot be denied based on the substantive authority under SEPA to deny projects for adverse environmental impacts.  

V.

In order for the requested Shoreline Permits to be granted, the portions of the project within shoreline jurisdiction must meet the requirements for a Shoreline Substantial Development Permit and the requirements for Shoreline Conditional Use Approval.  In addition, the marine portions of the project are within Shorelines of Statewide Significance and the proposal must be consistent with the criteria applicable to Shorelines of Statewide Significance.  

Whatcom County Planning and Development Services Staff  reviewed the proposal for consistency with the Whatcom County Shoreline Master Program, the Criteria for a Shoreline Substantial Development Permit, the Criteria for a Shoreline Conditional Use Permit, and the Criteria Applicable to Shorelines of Statewide Significance.  This review was done in some detail in pages two through twenty-six of the Staff Report, Exhibit #4.  

Staff’s analysis focuses on the impacts to the shoreline in the Cherry Point Management Unit, and the impacts on the marine environment waterward of the extreme low water.  Very little of the discussion is aimed at jurisdictional shoreline areas between Sumas and the Cherry Point shoreline.  Whatcom County has routinely granted shoreline permits for utility and transportation corridors crossing rivers and streams, subject to mitigation.  There is nothing about this project that would suggest it should be treated differently in reference to the crossings of the Sumas River and the three, shoreline jurisdictional creeks, especially in view of the use of HDD (underground drilling) to make these crossings.

The factual basis for staffs’ objections to approving a Shoreline Permit for the Cherry Point Management Area and beyond are that the project will have adverse impacts on the marine environment, including impacts on fish and wildlife, specifically on crab and on trawl fisheries; that the proposed use within the Cherry Point Management Area is not a preferred or permitted use as it is not shore or water dependent; that the proposal provides no benefit to either Whatcom County or the State; that feasible alternatives which do not impact the shoreline of Whatcom County or the State are available; that the project will detract from the scenic or aesthetic quality of the Cherry Point Shoreline; and that the project will conflict with the preferred uses in the Cherry Point Management Unit, which are port development, large heavy industrial development, and shoreline dependent development.

Either the facts or the law, or both, fail to support denial of a Shoreline Permit for the reasons suggested by Staff.  As indicated in the findings, the environmental assessments done by FERC and DOE suggest that there are no significant adverse impacts that cannot be mitigated to an acceptable level and that little environmental damage to areas within shoreline jurisdiction will occur, subject to conditions requiring mitigation measures.

As indicated in the findings, there are some local benefits, including tax revenue, and the potential source of natural gas for future industrial development within the Cherry Point Management Area.  Additionally, the United States has entered into a treaty with Canada, which apparently forbids discrimination in this situation by either Country against the citizens of the other.  In that case, the benefits to the citizens of Vancouver Island would have to be considered the same as the benefits to the citizens of Whatcom County or Washington State.  In any case, there is no requirement for local or State benefit before a Shoreline Permit can be granted.  The criteria for granting for granting a Shoreline Permit in Shorelines of Statewide Significance does require that when there is a conflict between local benefits and Statewide interests that the Statewide interest must take precedence.  However, this is not the same as requiring an applicant for a Shoreline Permit to show either a State or local benefit.  Factually, this project does have some benefit to both the local and State governments through its generation of tax revenue.  (The same conclusion was reached by the San Juan County Hearing Examiner; see his decision as an attachment to Exhibit #16 of the Hearing Examiner file).

Staff suggests that a reason for denial of the permits is the project’s potential to interfere with the preferred heavy industrial and port development uses within the Cherry Point Management Area.  However, as indicated in the Findings of Fact, there is no evidence to indicate that the proposed pipeline route will interfere with future large industrial development and/or port development within the Unit.  In fact, the pipeline route and landfall seem well designed to minimize any fragmentation of the Unit and/or any interference with port development and potential future marine traffic.

Staff suggests that the proposal may be inconsistent with some Shoreline Criteria and Goals because it will detract from the scenic or aesthetic qualities of the shoreline.  However, since the pipeline is to be nearly 200-feet underground when it crosses under the bluff and into the tidelands there is no need for any impact on scenic or aesthetic qualities in that area.  The compressor station is located well outside of shoreline jurisdiction and is consistent with industrial uses allowed within the Unit.  There is no evidence that the temporary pipestring  operation will have significant impacts on the aesthetic qualities of the shoreline area.

Since the pipeline will be underground until it is 3,200 feet from the shore, at a water depth of 130-feet, there is no reason to believe that it will have any impact on any proposed port development in this area in the future.  Additionally, port development is unlikely to take place at the bottom of an 80-foot bluff.  A pipeline laid 50-feet to 100-feet-plus under the sea bottom is unlikely to conflict with any anchorage or moorage in the vicinity of the Cherry Point shoreline.  

This project is clearly shore and water dependent.  WCC 23.100.210.23, specifically states … “those facilities that require access to the shorelines should be given preference over other types of development.”  There is no way that this project can avoid the shoreline.  A shoreline location for at least part of the project is necessary because of the intrinsic nature of the project, which is to transport natural gas from the mainland to an island.  Many areas of Washington State are serviced by underwater utilities.  If this pipeline is not water-dependent, then neither are other utilities that cross under the waters of the State.

VI.


Proponents of the proposal consistently reiterate that there are feasible alternatives available which would not require this pipeline to go through Whatcom County or Washington State.  However, none of the environmental documents conclude that there are other more environmentally desirable alternatives.  In addition, FERC has granted the project a Certificate of Public Convenience and Necessity, after evaluating the alternatives.  In the context of this Shoreline Permit, taking into account the environmental documents and FERC’s ruling, the discussion of alternatives is out of place.

VII.


The proposed Cherry Point Compressor Station and associated natural gas pipeline is a shore related and shore dependent industrial development and therefore a preferred development within the Cherry Point Management Unit. [WCC 23.100.210.31.]  By providing a tap valve and the potential to deliver natural gas to the Cherry Point Industrial Area, the facility is “… encouraged …” under WCC 23.100.210.24, as a multiple use facility.


By using horizontal directional drilling to place the pipeline far under the shoreline and seabed, the proposal is consistent with the requirements that natural resource protection be done in a way that minimizes development impacts on fish and wildlife, the geo-hydraulic process, shoreline aesthetics, and water quality.  The proposal is consistent with the Natural Resource Protection Sections of the Cherry Point Management Unit, found in WCC 23.100.210.27.

VIII.


Since the proposal includes dredging (the digging of a shallow trench to lay the pipeline in from the daylight hole to the San Juan County border), and since this does not take place along an accretion shoreform or in a natural wetland area within the Unit, it can be conditionally permitted, pursuant to WCC 23.100.210.33(a).  If the proposed dredging is considered to not be associated with a preferred use (in this case, a shore dependent or shore related use), it still can be considered as a conditional use, pursuant to WCC 23.100.210.33.  In this case, Washington State Department of Ecology has determined that a Shoreline Conditional Use Permit can be applied for under this Section.

IX.


Subject to the Conditions of Approval which will be placed on this project, including but not limited to, those conditions placed on the project by FERC, by the Washington State Department of Fish and Wildlife in its Hydraulic Project Approval, by the San Juan County Hearing Examiner, by the Washington State Department of Ecology in its Water Quality Certification, by this decision, and by any Conditions of Approval which will be placed on the project hereafter by the Army Corps of Engineers, and any other conditions required by Federal, State, or local agencies, the proposed project will be consistent with the Criteria for a Shoreline Substantial Development and Shoreline Conditional Use Permit, and the Hearing Examiner should recommend that the Whatcom County Council approve the requested Shoreline Permit.  


The Hearing Examiner is well aware of the widespread local opposition to this proposal, including the opposition of Whatcom County in the proceedings before FERC and the recommendation of Whatcom County Planning and Development Services that these Shoreline Permits be denied.  However, the Hearing Examiner cannot find either a factual basis or a legal basis that would justify denial of the Shoreline Permits.  Therefore, the Hearing Examiner is recommending that the Whatcom County Council grant the requested Shoreline Permits.  This is not a recommendation that the project be finally approved or built.  It is not an attempt to get into the various legal issues regarding the jurisdiction of FERC or the ability of the County or State to interfere with a final determination made by FERC.  This is simply a recommendation based on the conclusion that the record as a whole supports the granting of the Shoreline Permits requested.

X.


Whatcom County was a party before the Federal Energy Regulatory Commission in regard to the GSX pipeline application.  The record indicates that Whatcom County did not appeal the Final Order of the Commission granting a Certificate of Public Convenience and Necessity and a Presidential Permit authorizing the pipeline.  It would appear that Whatcom County is legally bound by FERC’s Order in this matter.  The FERC Order specifically states that local agencies may not use local permits to prohibit the construction or operation of the GSX facility approved by the Commission.  Since the County has chosen not to appeal the FERC issuance of a Certificate of Public Convenience and Necessity, it would appear that there is no legal basis for the County to deny the project by denying requested local permits.

XI.

Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as such.  Based on the foregoing Findings of Fact and Conclusions of Law, now is entered the following:


RECOMMENDATION

The Whatcom County Hearing Examiner concludes that the pipeline is a Major Project, as that is defined in the Whatcom County Zoning Ordinance.  The requested Shoreline Permit, since it is associated with a Major Project must be referred to the Whatcom County Council for decision.


The Whatcom County Hearing Examiner recommends that the Whatcom County Council grant the requested Shoreline Substantial Development and Shoreline Conditional Use Permit, subject to the following conditions:

1. That GSX comply fully with all the mitigation recommendations set forth in the FEIS and the SFEIS.

2. That GSX comply fully with all of the conditions attached to the Certificate of Public Convenience and Necessity and the Presidential Permit issued by FERC.

3. That GSX comply fully with the conditions attached by the Washington State Department of Ecology to its Water Quality Certification to the U.S. Army Corps of Engineers, dated September 28, 2004, if there is a finding by the Courts that the Department of Ecology maintains the jurisdiction and right to issue this certification, unless the conditions are later modified by a body or agency that has the power to do so.

4. That GSX comply with any conditions placed upon the project by the United States Army Corps of Engineers.

5. That GSX comply with all of the conditions imposed by the Washington State Department of Fish and Wildlife in the Hydraulic Project Approval, unless modified by the Department.  

6. That GSX comply with the Certification Requirements issued by the Washington State Department of Ecology, certifying compliance with the CZMA, if there is a finding by the Courts that the Department of Ecology maintains the jurisdiction and right to issue this certification, unless the conditions are later modified by a body or agency that has the power to do so.

7. That GSX comply any conditions placed on the project by local, State, or Federal agencies with jurisdiction.

8. That GSX comply with any conditions of the Whatcom County Critical Areas Administrator, unless those conditions are modified by the Administrator, or appealed to the appropriate agency.

9. That GSX comply with any requirements of the Whatcom County Health Department, unless modified by the Health Department, or appealed to the appropriate agency.

10. That GSX comply with any requirements of the Whatcom County Public Works Department, River and Flood Division, unless modified by the Public Works Department, or appealed to the appropriate agency.

11. That GSX comply with the requirements of the Whatcom County Public Works Department, Division of Engineering, unless modified by the Public Works Department, or appealed to the appropriate agency.


DATED this 11th day of October 2004.

_____________________________________







Michael Bobbink, Hearing Examiner
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